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DEPARTMENT OF THE ARMY

OFFICE OF THE JUDGE ADVOCATE. GENERAL
WASHINGTON, DC 20310-2200

REPLY TO
ATTENTION OF

DAJA-IM 11 APT 1388

SUBJECT: JAGC Automation Standards

STAFF AND COMMAND JUDGE ADVOCATES

1. References.

a. Mission Element Need Statement (MENS) for The Judge Advocate General's
Legal Automation Army-Wide System (LAAWS), approved 3 June 1983.

b. JAGC Information Systems Plan, approved 31 May 1983,
c. DAJA-ZX letter, Subject: JAGC Automation - Policy Letter 85-4.

2, Computer hardware and software compatibility is critical to successful
implementation of LAAWS, Running the same legal application programs, train-
ing on the same operating systems, and sharing information in the same way are
essential to automated delivery of quality legal services to the Army commni-
ty. To ensure necessary system integrity and campatibility, the following
standards are established. These standards govern acquisition and use of
automated data processing equipment (ADPE) in the JAGC.

. a. Attorney Workstation. A personal computer (PC) using MS/PC-DOS or
UNIX operating system is the standard attorney workstation. The PC must have
a minimum of 256K RAM expandable to 640K RAM and must be capable of running
the IBM PC compatible software listed at Enclosure l. Experience has shown
that the PC provides the multi-functional capability needed to accomplish
essential law office functions such as word processing, automated legal
research, data base management, litigation support, case management, time
management, and telecomminications. The MS-DOS operating system compatibility
is needed to facilitate use of standard off-the-shelf software as well as
legal application software developed specifically for LAAWS.

b. Minicomputers. Minicomputers acquired for centralized data process—
ing, networking, and mass storage must have a 16-bit, or larger, central
processing unit with a gateway capability to SNA for RJE, 327X terminal and.
DIA/DCA document interchange. The mincomputer must also be capable of running
Version 5 of the UNIX operating system with standard applications interface
conventions. A standard Army contract for minicomputers is scheduled to be

- announced in 3rd Qtr FYB86.
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SUBJECT: JAGC Automation Standards

c. BAutomation Architecfure. JAGC office automation architecture is based o
on a configuration of one PC per attorney and one PC per each person perform-— :
ing one or more of the automated law office functions described above.

Networking of PC workstations, using local area networks (LANs) or minicom-

puters, will be developed at the branch/office level. The nuwber and type of

networking devices will be determined by the size and nature of the informa-

tion sharing requirements. Distribution of system printers, plotters, modems,

and other peripheral devices will be based on needs of each office, Integra-

tion of JAGC networks with command-wide networks will occur as required for

JAGC operational interaction.

d. Telecamminications. Communication of data from one office to another
will utilize the Defense Data Network (DDN) to the extent possible.

e. Software. The off-the-shelf software listed in Enclosure 1 is recom-
mended for use with the standard PC workstation. Use of the recommended
software will facilitate program, document, and data transfer between JAGC
offices. It will also reduce or eliminate the need to retrain personnel who
transfer from one JAGC office to another.

3. Offices with ADPE which is not compatible with the standards described
above should plan to replace that equipnent by attrition or as resources
become available.

4, Acquisition’ of microcomputers and minicomputers for JAGC activities should

make use of the standard requirements contracts to the maximum extent possi- —
ble. The microcomputer contracts are: the Joint Micro contract awarded to :
Zenith; the SMS Micro~C contract for Intel 310 and Wyse PCs; and the ADM 8a

contract for WANG. The minicomputer contract is expected to be awarded in

3rd Qtr FY86. Exceptions to this policy must ‘be processed through the OTJAG

Information Management Office. ’

5. This statement of JAGC automation standards has been coordinated with,
and approved by, the Office of the Assistant Chief of Staff for Information
Management (OACSIM), HQDA. Acquisition of ADPE for LAAWS implementation is in
accordance with the approved FY86 Army Information Management Master Plan :
(IMMP) . A copy of thls letter should be given to your Director of Inforrration
Management - (DOIM) . :

6. Questions concerning these standards should be directed to the JAGC
Information Management Office, AV: 227-8655.

FOR THE JUDGE ADV&ATE GENERAL:

Encl - ’ dANIEL
P . o o L’I'C, JM;C
S : Inforrration Management Officer
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RECOMMENDED 'SOFTWARE FOR
LAAWS WORKSTATIONS

1. Enable (The Software Group, Inc).* This is a totally inte-
grated software system that provides five major productivity
tools: word processing, database management, spreadsheet,
graphics and telecommunications. It may be the only software .. .
program you need to purchase. All modules are full featured and
compare favorably with stand alone products. Some features of
the Enable modules are:

- HWord processing includes footnote capability, mail merge,.
spelllng checker, special character and line drawing set, and a.
built-in calculator. It can use files created by Multl—Mate,
Wordstar, EasyWriter I, Volkswriter or ASCII.

- Spreadsheet offers full compatibility with LOTUS 123 and
full utilization of the 8087 math co-processor. Can be used for
budgeting or other tasks which require rows and/or columns of
numbers. :

- Graphics creates graphs from either Spreadsheet or Database
Management System. Graphs can be copied into a word processing
document. Graphic ability is comparable to LOTUS 123.

- Database Management creates a database structure for US1ng
data entry, file management, information retrieval, and reports
generation. It has file compatibility with dBASE II. Can be
used for case tracking, records keeping, and inventory control.

- Telecommunications offersvaccess.to other personal comput-
ers or to large computer-based services such as WESTLAW and
LEXIS. Compares favorably to Hayes' Smartcom II. To use this
module you must have an internal or external modem and a tele- .=
phone jack.

2. Displaywrite 3 (IBM Corporation). This word processing o
program has a powerful spelling checker, is menu driven, has "cut
and paste", column math, page header/footers and more. Allows
for easy transfer of documents (including control codes) to IBM
System 36 and to other IBM mini and mainframe computers.

3. Zylndex (ZyLab Corporation). .This program allows full text
searchlng of documents created by a wide variety of word process-
ing packages. It is similar to using WESTLAW or LEXIS on data
created and stored on your own computer.

4. dBASE III (Ashton-Tate).* This software program is like the
database management module of Enable. It has a powerful program-
ming language, similar to BASIC, which allows you to create
programs for complex reports.
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5. Supercalc 3 (SORCIM/IUS Corporation).* This is a spreadsheet
program with graphics capability. Column width can be set from 0
to 255 (compared to 2 to 72 for Enable or LOTUS 123). It is
similar in function to the spreadsheet module of Enable.

6. BASIC by Microsoft Corpbration for IBM. This is a program-
ming language. Useful for those who have training or knowledge
of programming or who want to learn this skill. Programs written

in BASIC should be used only when off-the- shelf software cannot
satisfy your requirements.

7. Hayes SmartcomIl (Hayes Microcomputer Products, Inc). This
telecommunications program is free when you buy the Hayes 1200B
internal modem. (There is a charge for it if you buy an external
modem.) It allows you to create and store telephone numbers and
other protocol information for automatic dial-in to other comput-
ers. .

* These software products can be acquired through the Joint
Microcomputer Contract, contract number F19630-86-D-0002.
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Current Effective AsSiStence of Counsel Standards

Captain John A. Schaefer
Department of Law, U.S. Military Academy

For decades, courts across the nation have been strug-
gling with the proper meanmg of “effective” assistance of
counsel. Different standards have been developed. Some
courts adopted a “farce and mockery test, others some
version of a * reasonable competence standard.

On May 14, 1984, the United States :Supreme Court ren-
dered a landmark decision, Strickland v. Washington. ! This
case set the standard to be used for measuring ineffective
assistance of counsel claims that are raised on appeal. Nev-

er before had the Supreme Court squarely decided what the

appropnate test was for settling the issue of the effective as-
sistance of counsel at trial.? This article will analyze
Strickland v. Washington and how the federal courts and
military courts have dealt with meffectlve assistance of
counsel clalms since Strickland.

Strxckland V. Wasbington

David Leroy Washington committed numerous offenses
during a ten day period in September 1976, the most seri-
ous being three heinous murders all involving repeated
stabbings.? His defense counsel was an experienced crimi-

nal lawyer who was appointed to represent him. Although
his counsel was active during the pre-trial stages of Wash-
ington’s case, he “‘experienced a sense of hopelessness”
when his client acted contrary to his advice, the most dam-
aging action being confessing to two of the murders. 4

Washington pled guilty to all charges, including the capi-
tal murder charges, again contrary to his counsel’s desire. *
In preparing for the sentencing hearing, his defense counsel
did very little. He spoke with his client about his past, and
spoke with Washington’s wife and mother, but sought out
no other character witnesses.® No other extenuation or
mitigation evidence was sought. No psychiatric examina-
tion was requested because conversations with Washington
did not indicate any psychological problems.’

The defense counsel’s lack of investigation during the
sentencing phase was explained as reflecting his sense of

hopelessness in the face of overwhelming evidence of grue-
some crimes and the strategic decision to rely on the plea
colloquy for evidence of Washington’s background.® Dur-
ing the plea colloquy, Washington had informed the trial
judge that he was under extreme stress during his crime
spree which was caused by his inability to support his fami-
ly, although he accepted responsibility for the crimes.® The
trial judge apparently was impressed at that point in the tri-
al as he stated he had “a great deal of respect for people
who are willing to step forward and admit their responsibil-
ity.1° The respect was short lived, however, as the trial
judge sentenced twenty-six-year-old David Washington to
death on each of the three counts of murder. Numerous ag-
gravating circumstances were found but no mitigating
ones. !!

Among Washington’s challenges on appeal was an attack
on his counsel’s effectiveness at the sentencing proceeding.
The Florida Supreme Court affirmed the previous denial of
collateral relief wherein the trial court concluded under the
Florida standard that there was no showing “that counsel’s
assistance reflected any substantial and serious deficiency
measurably below that of competent counsel that was likely
to have affected the outcome of the sentencing
proceeding.” 12

Washington’s petition for a writ of habeas corpus in the
federal court system wound its way to an en banc decision
by the U.S. Court of Appeals for the Eleventh Circuit,
which remanded the case for new findings of fact under
their newly announced standards for judging ineffectiveness
claims.

The United States Supreme Court granted certiorari to
decide what the proper standard for measuring ineffective
assistance of counsel claims should be. Although most state
courts and all the federal courts of appeals had adopted a
type of “reasonably effective assistance” standard, the Su-
preme. Court appeared concerned that in this case the

_Eleventh Circuit had rejected any need for a showing of

1104 5. Ct. 2052 (1984).
21d. at 2062.

3Id. at 2056. Other offenses included torture, kidnapping, assault, attempted extortion, theft, robbery, breaking and entering, attempted murder, and con-

spiracy to commit robbery.
41d. at 2057.

3 Id. Washington also rejected his counsel’s advice to elect an advisory jury at his capital sentencing. He waived that right.

S1d.
THd.

8 Id. This strategy in effect prevented the state from cross-examining Washington about his claims and precluded any psychiatric evidence by the state’s

witnesses.

91d.

054

114 at 2058.
21d. at 2059.
13 1d. at 2062
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prejudice, that is, that the deficient conduct of counsel was

likely to have affected the outcome of the proceedings. '

All but two of the Justices joined Justice O’Connor as
she articulated the proper standard to apply in dealing with
ineffective assistance claims. !* The tenor of the opinion was
set when the Court noted that the sixth amendment right to
counsel existed in order to protect the right to a fair trial. 16
A defense counsel’s skill and knowledge is necessary to give
the defendant an opportunity to fairly meet the adversary.
The guide when examining actual ineffectiveness claims is
“whether the counsel’s conduct so undermined the proper
functioning of the adversarial process that the trial cannot
be relied on as having produced a just result.” '’ The Court
noted that the capital sentencing proceeding in Strickland
was like a trial because of its adversarial format (11ke the
military sentencing proceeding). '*

After this introduction, the Court articulated the two
pronged standard to be used in judging claims of metfectlve
assistance:

(1) There must be a showing that counsel’s perform-
ance was deficient. The defendant must show serious
errors committed by the counsel such that he was not
functioning as the “counsel” guaranteed by the sixth -
amendment; and
: (2) There must be a showing that the deficient per-
‘formance prejudiced the defense. The serious errors
must have deprived the defendant of a fair trial.

Both prongs must be shown before the defendant can
prevail. ¥

The first component measures counsel’s performance.
The proper standard, essentially followed by all federal
courts of appeal, is reasonableness under prevailing profes-
sional norms.* The basic duties of the defense counsel
from the Court’s view are to advocate the defendant’s
cause, to consult on important decisions, and to keep the
defendant informed.?' The Court, however, would not pro-
vide a checklist for measuring performance under the first
prong; rather, the performance is tested by looking at all
the circumstances to see if the assistance was reasonable. %
American Bar Association Standards are only guides in de-
termining what is reasonable in view of the latitude counsel
need in making tactical decisions and vigorously advocating

the defendant’s cause.® In fact, the Court did not favor de-
tailed guidelines for defense counsel as they may be
distracting.

The presumption that the counsel’s conduct fell within
the wide range of reasonable professional assistance is diffi-
cult to overcome.® Strategic choices made after thorough
investigation of law and facts are “virtually unchallenge-
able.”” Less than a complete investigation or no
investigation will be judged as to whether or not this was a
reasonable decision by the counsel.2® This presumption
gives the counsel the overriding benefit of the doubt to per-
form based on the circumstances as they see them at the
time of their decisions without concern for “Monday morn-
ing quarterbacking.” o

The second prong of the new standard, the prejudice
prong, will be even more difficult for the defendant to sur-
mount. Even if the counsel committed egregious
unprofessional errors, the judgment will not be set aside if
the errors did not affect the outcome of the case. Without
this prejudice, there is no ineffective assistance under the
sixth amendment.

The burden is on the defendant to show prejudice except
for actual or constructive denials of the assistance of coun-
sel, where the state may have interfered with counsel’s
assistance, and for conflict of interest cases.?” Other than
those limited exceptions, the defendant must show that un-
reasonable error or errors had an actual adverse effect on
the defense so as to undermine the reliability of ‘the out-
come of the case. The fact that an error conceivably could
have affected the outcome will not meet the test. This prong
does not require that errors more likely than not altered the
outcome, however. The Court felt that the preponderance
of the evidence standard was too high and fashioned the
test to require a showing by the defendant that there was a
reasonable probability that, but for the unprofessional er-
rors, the result would have been different. A reasonable
probablhty is a probability sufficient to undermine conﬁ-
dence in the proceeding’s outcome. . E

In determining whether there was a reasonable probabili-
ty that the factfinder would have had a reasonable doubt as

14 14" at 2063,

15 Chief Justice Burger and Justices White, Blackmun, Powell, Rehnquist, and Stevens were in the majority with Justice O’Connor. Justice Marshall dissent-

ed and Justice Brennan concurred in part and dissented in part.
16 Strickland, 104 S. Ct. at 2063.
17 1d. at 2064,

1814,

19 1d. at 2064.

201d. at 2065.

2tpg,

2y

g,

Ly ]

5 1d. at 2066.

B4

2 Id. at 2067. The leading Supreme Court case dealing with conflict of interest is Cuyler v. Sullivan, 446 U.S. 335 (1980).

22104 S. Ct. at 2068.
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to the defendant’s guilt without the errors, the Court con:
sidered the totality of the evidence.?” The focus of inquiry
was on the fundamental fairness of the proceedings. *

- The two prong test is an “and” test. If the defendant fails
to meet either prong, the ineffectiveness claim is defeated. It
makes no difference which prong a court considers first.
The Supreme Court noted that it may be easier to dispose
of the claim on the ground of lack of sufficient prejudice
(second prong) and not even examine thq first prong, *!

After fashioning the test, the Court applied it in this case
and found that the defense counsel’s strategic choices on
what to rely on in the sentencing hearing were reasonable

judgments in view of the overwhelming aggravating circum-

stances. Further character and psychological evidence
would have been of little help. 3 Although it was unneces-
sary, the Court then examined the case in light of the
prejudice component and found even less merit to the claim
under the second prong. There was no reasonable probabili-
ty that the omitted evidence would have changed the

conclusion and in fact it probably would have hurt Wash-.

ington’s case.® Thus the sentencing proceeding was not
fundamentally unfair and the sentence was not rendered
unreliable by a breakdown in the adversarial process due to
any deficiencies in counsel’s assistance. 3

Justice Brennan, concurring in part and dissenting in
part, agreed with the new standard and noted that lower
courts could continue to develop constitutional doctrine in
this area on a case-by-case basis as the decision was largely
consistent with the approach taken in the past by lowe
courts. 3 o :

Justice Marshall dissented, arguing that the majority’s
standards were not helpful. * In his opinion, more detailed
standards governing defense counsels performance should
be delineated rather than just acting like a “reasonably
competent attorney,” which tells counsel and judges virtu-
ally nothing. ¥’ He would also not require the defendant to
show prejudice, as this would be difficult or impossible to
review based solely on the record. *® Philosophically, he dif-
fered markedly from the majority in that he would have
held that the sixth amendment right to counsel should en-
sure that convictions are obtained only- through

fundamentally fair procedures, even if a defendant is mani-
festly guilty and cannot show prejudice resulting from
counsel’s errors.?® He would have held in this case that
counsel’s failure to investigate the availability of mitigating
evidence was unreasonable and that a violation of the sixth
amendment had been established, thus entitling Washing-
ton to a new sentencing proceeding. ‘

United States v. Cronic,* a companion case decided the
same day as Strickland v. Washington, helps shed some
light on how Strickland is to be applied. In Cronic, the
Court dealt with the Tenth Circuit’s presumption of ineffec-
tive assistance based on the circumstances surrounding the
representation. Specifically, five criteria were noted: (1) the
time afforded for investigation and preparation; (2) the ex-
perience of counsel; (3) the gravity of the charge; (4) the
complexity of possible defenses; and (5) the accessibility of
witnesses to counsel. 42 In this case, a young lawyer with
real estate experience was appointed to defend Cronic on
mail fraud charges involving a check kiting scheme that in-
volved over $9,400,000. This was the defense attorney’s first
criminal case and jury trial. He was allowed twenty-five
days to prepare the case while the government had over
four-and-one-half years to investigate and marshall its evi-
dence.** Cronic was convicted on 11 of the 13 counts and
received a 25 year sentence.

A unanimous Supreme Court reversed the Court of Ap-
peals presumption of ineffectiveness in this case because
there had been no showing of any specific errors made by
the trial counsel.# The Court reiterated its view that the
presumption in criminal cases was that the lawyer is com-
petent, seeking conscientiously to discharge his duties, and
the burden is on the accused to demonstrate a constitution-
al violation. There was no demonstration in the lower court
that the defense counsel failed to function in a meaningful
way as the prosecution’s adversary.* li appeared to the
Court that the counsel had sufficient time to prepare and
had provided adequate representation in his first criminal
case, noting that every experienced attorney has to have his
first case sometime. *¢ The case was remanded to the court
of appeals to consider any specific trial errors that might be

B 1d. at 2069.
04,

N 14 at 2069-70.
214, at 2070-71.
B1d. ar 2071.
Mg,

35 1d. at 2072. He dissented in part in that he viewed the death penalty to be cruel and unusual punishment forbidden by the eighth and fourteenth amend-

ments, and thus would vacate Washington’s death sentence.
36 1d. at 2075.
Y
38 1d. at 2076.
¥ 1d. at 2077.
Y 1d. at 2081.
41104 S. Ct. 2039 (1984).
4214 at 2043,
Y 1d. at 2041.
“1d. at 2051.
4.
46 1d. at 2050.
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raised by Cronic’s attorneys in light of the new standards
enunciated in Strickland v. Washington. ¢

Post-Strickland Application

It would appear that defendants will now find it more
difficult to be successful in ineffectiveness claims because
they will have to meet the two prong Strickland test. The
defendant must show both serious errors by his or her
counsel and that the errors or deficient performance affect-
ed the outcome of the trial. This second prong goes directly
to the defendant’s guilt. If the defendant would have been
found guilty despite egregious errors by counsel, he cannot
prevail as there was no prejudice. When the focus is on the
defendant’s actual guilt in the second prong of the test, the
question then centers on whether the attorney’s poor per-
formance is only harmless error. No longer can an appeal
center solely on an unreasonable effort by a defense counsel
without regard for the real issue of the defendant’s guilt or
innocence. The Supreme Court has closed a potential loop-
hole wherein a guilty client can receive another bite at the
apple (a new trial or sentencing proceeding) because of
counsel errors that did not affect the outcome of the trial or
because of factors such as in Cronic where the defendant
would have received a new trial without even a showing of
serious counsel errors. 4

The burden to show ineffectiveness by counsel in the past
has been ‘on the defendant and this has not been changed.
The burden to overcome the strong presumption that the
counsel was acting within the wide range of reasonably
competent assistance has increased. One commentator has
indicated that the defendant actually must have a colorable
claim of innocence, or that the attorney’s performance must
be of the type to shock one’s conscious so as to create a
miscarriage of justice, before one can prevail under
Strickland. ¥

‘Supreme Court

The Supreme Court has had few occasions to deal with
ineffective assistance cases since Strickland was decided. -

In a number of cases, the Supreme Court denied the peti-
tion for writ of certiorari with Justices Brennan and
Marshall consistently dissenting with an opinion. Although
it is always dangerous to glean anything from certiorari de-
nials, the dissents present an interesting portrayal of
situations wherein they feel that an ineffective assistance
claim had been raised.

In Hamilton v. Zant,*' Roland Hamilton was sentenced
to death for felony murder, robbery being the underlying

felony. Defense counsel’s conduct at trial which was under
attack included (among other things): questioning only
three jurors on voir dire examination; conducting no inde-
pendent investigation; interviewing no witnesses prior to
their testimony; failing to interview the medical examiner
prior to trial who had testimony that would corroborate
Hamilton’s account of the victim’s death; failing to investi-
gate the state’s key witness’ background for 1mpeachment
and to require the state to disclose that this key witness had
an agreement with the state that she would not be prosecut-
ed for her part in the incident; and neglecting to develop
possible exculpatory evidence involving the victim’s propen-
sity for violence.*? During sentencing, according to the
dissenters, the defense attorney continued his- “pattern of
indifference and incompetence,” presenting no evidence
whatsoever as a basis for mercy, giving only the briefest
speech. 3

The Georgia Supreme Court had reversed Hamilton’s
death sentence because of ineffective assistance at the sen-
tencing phase but would not grant him a new trial. The
Supreme Court denied certiorari in Hamilton’s case on the
same day Strickland was decided. The dissenters to the de-
nial of certiorari felt that Hamilton should have been
granted a new trial because he had met the Strickland test
in that there was a reasonable probability that the outcome
would have been different but for the substandard perform-
ance by counsel. They indicated that it 'was reasonably
probable that the jury would have found Hamilton guilty of
samething less serious than capital murder if the attorney
had functioned anywhere within the range of professmnal
conduct expected of attorneys. 5¢

In Alvord v. Wainwright,* Justices Marshall and Bren-
nan dissented from a denial of a writ of certiorari petition
where the issue was whether the counsel’s assistance was ef-
fective. Alvord had been adjudged insane at a prior
criminal trial and refused to rely on the insanity defense in
his present case. His defense attorney accepted his client’s
refusal and made no independent investigation of his cli-
ent’s mental history and proceeded with an unsupported
alibi defense.** Alvord had escaped from a mental hospital
in Michigan and traveled to Florida where he committed
the three murders for which he was convicted and received
the death penalty. %

Alvord’s defense counsel had met with him only fifteen
minutes prior to his trial. The dissenters felt that allowing
the client to decide not to raise the insanity issue without
any investigation was ineffective assistance. The American
Bar Association Standards of Criminal Justice indicated
that which trial motions should be made are the exclusive

4714, at 2051 n.41,
2 Cronic, 104 S. Ct. 2051.

*) Whitebread, The Burger Court’s Counter-Revolution in Criminal Procedure: The Recent Decisions of the United States Supreme Court, the Army Lawyer,

June 1985, at 1, 14.

30 See generally Winzer, The Meaning of Certiorari Denials, 79 Colum. L. Rev. 1227 (198Q).

51104 S. Ct. 2371 (1984).
3214, at 2372,

53 Id. Also, no member of the defendant’s family was contacted prior to trial.

S Id. at 2373.

%5105 8. Ct. 355 (1984).
56 I1d. at 356.

5714,

10 JUNE 1986 THE ARMY LAWYER ® DA PAM 27-50-162




province of the attorney after consultation with the client, **
although an ethical consideration of the American Bar As-
sociation Code of Professional Responsibility suggests that
the insanity defense decision might ultimately be made by
the client after the lawyer has fully informed himself and
the client on the issue.3 The dissenters recognized that
these standards were only guides in determining the reason-
ableness of counsel’s assistance after Strickland. Although
in their opinion the attorney’s performance in the case was
“unquestionably inappropriate and constitutionally ineffec-
tive,” they did not apply the Strickland test.® Probably
because they realized that the majority of lower courts
would not have required the trial defense counsel to meet
the standards they proposed in their dissenting from the de-
nial of a writ of certiorari petition.

These denials of certiorari indicate how difficult it may be
to get four Justices even to grant a hearing or remand a
case on an ineffectiveness allegation. In any event, one can
see the frustration of Justices Marshall and Brennan with
the majority’s denials as they highlight performances which
would make a reasonably competent attorney cringe.

In the next term after Strickland, the Court decided
Evitts v. Lucey,® declaring that the effective assistance of
counsel is guaranteed to a criminal defendant on his or her
first appeal as of right. The Court did not decide, however,
what appropriate standards would be used to judge claims
of ineffective assistance of appellate counsel. © As in Strick-
land, the Evitts majority was concerned that the adversarial
system of criminal justice perform as it was designed by
convicting the guilty and allowing the innocent to go free.
This is best promoted when there is effective partisan advo-
cacy on both sides in cases where there is a constitutional
right to counsel. 8 Thus, because a defendant has the right
to counsel on a first appeal as of right,% he is entitled to
the effective assistance of that counsel during the appeal.

Another recent case held that the Strickland test applies
to challenges to guilty pleas based on ineffective assistance
of counsel. In Hill v. Lockhard, ¢ the Court looked at a

claim by Hill that his guilty plea to murder and theft was
ifivoluntary by reason of ineffective assistance because his
attorney had misinformed him as to his parole eligibility
date. % He thought he would be eligible for parole after
serving-oné third of his sentence when as a second oﬁ'ender
he would serve as least one half: -

The court applied the Strickland test and found no
prejudice because there had been no allegation that Hill
would have pled not guilty if he had been properly in-
formed. " Thus in this situation there must be a reasonable
probability that, but for the counsel’s errors, the accused
would have insisted on going to trial.® The Court appar-
ently applied the prejudice requirement in guilty plea cases
because this tougher standard would serve the fundamenta]
interest in the finality of guilty pleas &

The Federal Courts

A review of some of the decisions from the federal courts
indicates that they are not having dlﬂiculty applying the
Strickland test.

" As noted in Strickland, strategic choices by a defense

‘counsel should be “virtually unchallengable.” ® Thus the

defense attorney who made the strategic choice to present’
one of two possible defenses (self-defense rather than the
battered wife syndrome defense) and abandon the other one
was not rendering ineffective assistance. of counsel under
Strickland according to one federal circuit court.”” Another
federal case held that the presumption of effectiveness was
not overcome by the defense attorney’s strategic choice to
forego the usual motion for a judgment of acquittal in order
to keep the state from bringing a more serious.charge. ™

As the Supreme Court predicted, the federal courts have
found it easier to go first to the prejudice prong of the
Strickland test in deciding ineffectiveness claims. The Elev-
enth Circuit (from which the Strickland case arose) used
the new focus of analysis in Boykins v. Wainwright,”’ decid-
ed a few months after Strickland. The defendant-alleged the
following errors: the defense attorney had only a short time

58 A.B.A. Standard of Criminal Justice 4-5.2, (2d ed. 1980).
59 Model Code of Professional Responsibility EC 7-7 (1979).
% Alvord, 105 S. Ct. at 359,

61105 S. Ct. 830 (1985).

62 Id, at 833. One aspect of appellate advocacy had previously been decided. An appellate counsel does not have to raise every issue requested by the defend-
ant where counsel's conduct served the goal of *“‘vigorous and eﬂ“ectlve advocacy.” Jones v. Barnes, 463 U.S. 745, 754 (1983).

63105 S. Ct. at 835. If there is no constitutional right to counsel, ‘then one cannot be deprived of the eﬂ'ectlve assistance of counsel. See Wmnwnght v. Toma,

455 U.S. 586 (1982) (per curiam).

64 Ross v. Moffitt, 417 U.S. 600 (1974).
85106 S. Ct. 366 (1985).

86 1d. at 368.

§71d. at 371.

68 Id.

69 Id. at 370. One case pending before the Court that has been argued but not decided raises an interesting ineffectiveness claim. A lawyer told hls cllcnt that
if he insisted on testlfymg and committing perjury that he would move to withdraw, advise the judge of the perjury and also testify against him. One issue
before the Court is whether the threats by the attorney compromised the defendant’s right to effective assistance of counsel in that it created a conflict of
interest that resulted in the attorney’s abandonment of a diligent defense. Nix v. Whiteside, 744 F.2d 1323 (8th Cir. 1984) argument reported at-54
U.S.L.W. 3161 (Sept. 24, 1985).

0 Strickland, 104 S. Ct. at 2066.

7! Meeks v. Bergen, 749 F.2d 322 (6th Cir. 1984). The court held that even if the defense counsel’s conclusions were erroneous, there was no reasonable
probability that the outcome would have been different.

"2 Bell v. Lockhart, 741 F.2d 1105 (8th Cir. 1984).
73737 F.2d 1539 (11th Cir. 1984).
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(two weeks) to prepare for his trial for assault and robbery;
the defendant and defense attorney met just once prior to
trial; the defense attorney had a heavy case load and had
never before presented an insanity defense; and the defense
attorney failed to interview the state’s expert psychiatric
witness, failed to contact relatives and friends to collect evi-
dence concerning his mental state, did not demand a
pretrial competency hearing, and did not raise the fact that
the defendant was sedated at trial. 7 :

Applying the burden of showing prejudice, the conrt held
that the defendant was not able to . show how the errors
could have altered the outcome. There had been no break-
down in the adversarial process to render the result
unreliable. 7 Errors that created a conceivable effect on the
trial’'s outcome were simply not sufficient to overcome the
strong presumption of reliability in the challenged
proceedings. 6

In another Eleventh Circuit case, Warner v. Ford, the
court relied on the prejudice prong of Strickland to defeat
the defendant’s claim of ineffective assistance. Due to the
overwhelming evidence against the clearly guilty defendant,
the defense attorney’s *‘virtual silence” strategy was not in-
effective assistance and may have been the best strategy
under the circumstances, 7

At the trial, the defense attorney played an inactive role.
He did not participate in voir dire, exercised no preemptory
challenges, made no pretrial motions, made no cross exami-
nation, offered no objections to evidence offered against his
client, presented no character evidence or any other type of
evidence, made no closing argument, requested no jury in-
structions, and did not poll the jury.”

The Court did not second guess the silent strategy in this
multiple defendant trial where all the co-defendants eventu-
ally received the same fifteen year sentence. The defense
attorney’s decision to maintain a low profile was strategic,
had worked in the past, and had been discussed. with the
defendant throughout the trial.  The court held that even
if the attorney had been more active, there was no reasona-
ble probability that the defendant would have been
acquitted or would have received a lighter sentence in the
face of the overwhelming evidence. ¥

In Mitchell v. Scully,® a case from the Second Circuit,
the court noted that failing to advise a criminal defendant
of an affirmative defense when facts known to the attorney

suggested that the defense might be meritorious might con-
stitute ineffective assistance of counsel under prevailing
professional norms. The court held, however, that this issue
did not have to be decided after Strickland because of the
requirement to affirmatively prove prejudice. In Mitchell,
there was little likelihood of the affirmative defense being
successful, therefore the defendant could not show there
was a reasonable probability that but for the unprofessional
errors the result. would have been different. %2 Thus the
court sidestepped the issue of whether an attorney’s actions
were unreasonable under professional norms and went right
to the heart of the Strickland analysis—was there
prejudice?

In Stokes v. Procunier, the Fifth Circuit found that the
failure to object to a Miranda/Doyle post arrest silence
comment fell beneath the objective standard of reasonable
professional assistance because it was not possible for this
to be sound trial strategy.® The prejudice prong of Strick-
land was not met, however, because there were two
eyewitnesses to the crime and incriminating evidence was
found on the accused.® Thus there was no reasonable
probability that the outcome would have been different.

One court suggested during an ineffectiveness case that
defense attorneys must continue to put forth their best ef-
forts and not rely on the prejudice prong to prevail when
attacked on ineffectiveness grounds. Regardless of whether
there has been a constitutional violation, a defendant has
recourse to civil proceedings for the deficiencies. *

A few federal cases show how a defendant has successful-
ly met the strict standards in Strickland. During the
sentencing phase of a first degree murder case, the defense
counsel made an argument that dehumanized his client. He
emphasized the reprehensible nature of the crime and indi-
cated that he had reluctantly represented the defendant. *
Thus the attorney made errors that were outside the range
of reasonable professional assistance by trying to separate
himself from his client and breaking his duty of loyalty.
These errors were also prejudicial as the defendant had
been convicted with circumstantial evidence and there was
a reasonable probability that effective counsel could have
convinced the sentencer not to give the death penalty. The
case was sent back for resentencing as the court’s confi-
dence in the outcome had been undermined by the
attorney’s constitutional ineffectiveness. ¥

74 Id. at 154142,

SId. at 1543.

4.

77952 F.2d 622 (11th Cir. 1985).

B Id. at 623-24.

Id. at 625.

¥ Id. at 626.

81746 F.2d 951 (2nd Cir. 1984).

8214, at 955. '

83744 F.2d 475, 483 (5th Cir. 1984)

8 1d. at 483,

85 Crisp v. Duckworth, 743 F.2d 580, 588-89 (7th Cir. 1984).
8 King v. Strickland, 748 F.2d 1462, 1463 (11th Cir. 1984).
871d. at 1465.
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In a case from the Eighth Circuit, a guilty plea was set

aside because of ineffective assistance.® The defense coun-
sel’s investigation consisted solely of reviewing the
prosecutor’s file. He failed to investigate the defendant’s se-
rious mental problems and felt the case seemed futile
because of racial overtones (black defendant accused of rap-

ing a white woman.)® Using the Strickland test, the court

held that there was a reasonable probability that but for the
counsel’s errors the plea proceedings would have been
different. %

The defendant was able to meet both the performance
and prejudice prongs of Strickland in Martin v. Rose, where
the defense counsel refused to participate in a trial because
he erroneously believed that he would waive his pretrial
motions (speedy trial and continuance) or render them
harmless error.®' His trial tactic was based on a mispercep-
tion as to the law and was not sound trial strategy but was
professionally incompetent assistance.%? The failure of the
attorney to participate for this reason made the adversary
process unreliable. The government’s case was not subject
to any meaningful adversarial testing. >> The defendant was
prejudiced by his counsel’s omissions as there was a reason-
able probability that the result of the trial would have been
different. There was little direct evidence of the crime
which the defendant’s theory of defense would have tried to
rebut. )

Effective assistance of counsel was at issue in the first de-
gree murder case of Rogers v. Israel and centered on
whether counsel failed to reasonably investigate the effect of
a person’s heart wounded by a bullet on that person’s abili-
ty to maintain physical movement.* If the defense counsel
had found an expert medical opinion concerning the effect
of this wound on a victim, the defendant would have been
able to present a solid self defense theory and rebut the gov-
ernment’s expert. The defense attorney testified that he
tried to find a physician to support the defense view, but he
never talked to a pathologist. A forensic pathologist testi-
fied at a post conviction hearing that he and six other
pathologists in the area (Racine, Wisconsin) agreed that the
effects on the victim would be commensurate with the de-
fense’s theory. %

The Seventh Circuit Court used the Strickland tests and
concluded:

1) The expert testimony was critical to the defense’s
presentation and there was a reasonable probability

that, if it had been presented, the jury would have -
- reached a different conclusion (prejudice prong); and
2) The error of not interviewing pathologists on the
issue was unreasonable and not based on trial
strategy.®”

The case was remanded to the district court, one purpose
being to determine whether the physician consulted by the
defense counsel could have been qualified as an expert. If

80, then the defendant would not prevail on his writ as the

attorney would have fulfilled his duty toward his client; if
not, then the defendant’s writ would be granted. **

The dissent disagreed with the majority’s strange conclu-
sion. The dissent wrote that the majority seemed to have
lost sight of the basic inquiry in Strickland as to whether a
true adversarial testing had taken place as envisioned by the
sixth amendment. The inquiry was not to determine wheth-
er the representation could have been better, but whether it
was reasonable under prevailing professional norms.® De-
termining how many physicians a defense counsel talked to
and their expert qualifications was just such a detailed in-
quiry into a defense counsel’s investigations that Strickland
was trying to avoid.

The Strickland test is not used under a few limited cir-
cumstances where a counsel’s performance is so impeded
that it is unlikely that any attorney could have provided ef-
fective assistance. When such circumstances arise, prejudice
to the defendant is presumed. An example would be where
a defendant shows that his attorney had an actual conflict
of interest which may have precluded his zealous represen-
tation of his client’s interests. Thus, where the defendant’s
attorney provided a stipulation of fact that contained infor-
mation adverse to the defendant and the attorney could
have faced potential liability for the same crime, prejudice
was presumed. ' :

The performance/prejudice test of Strickland also has
not been applied where an issue arose concerning which at-
torney a defendant desired. When an accused seeks a
substitution of counsel, different constitutional and societal
interests are at stake than those under the Strickland fo-
cus. 9! Likewise, Strickland is not appropriate when
reviewing cases where an attorney is absent during a “criti-
cal” stage of the trial!®? or the defendant has been denied

88 Thomas v. Lockhart, 738 F.2d 304 (8th Cir. 1984).
8 Jd. at 308.

0 Id. at 307.

91744 F.2d 1245, 1248 (8th Cir. 1984).

92 1d. at 1249

93 Id. at 1250.

9 Id. at 1251.

95746 F.2d 1288, 1290 (7th Cir. 1984).

96 Id. at 1293.

97 Id. at 1294.

98 Id. at 1295.

? Id. at 1296 (Kellam, Sr. D.J., dissenting).

100 Government of the Virgin Islands v. Zepp, 748 F.2d 125 (3rd Cir. 1984).

101 wilson v. Mintzes, 761 F.2d 622 (6th Cir. 1985).
102 gilverson v. O’Leary, 764 F.2d 1208 (7th Cir. 1985).
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access. to his attorney during a trial. ' These are constitu-
tional errors where prejudice is presumed and the issue
becomies one of whether the error was harmless or not.

Mlhtary Standards and the Use of STRICKLAND in
: . Military Cases

The‘ r’n'ilitary accused_’s right to representation by counsel
entails the right to the effective assistance of counsel. ™

Rule for Courts-Martial 502(d)(6) outlines the duties of
defense counsel in the military.'% The discussion to the
rule specifies what duties should be performed before, dur-
ing, and after trial. What happens when counsel fails to
perform in the manner prescribed by R.C.M. 502(d)(6)? On
appeal, errors are reviewed under the following standard:
“A finding or sentence of a court-martial may not be held
incorrect on the ground of error of law- unless the error ma-
terially prejudices the substantial rights of the accused.” %

 The question is whether the standard in Article 59(a)
should be read as encompassing the standard for ineffective
assistance of counsel enunciated in Strickland, or whether
the Amilitary courts should treat Strickland as being “mini-
mum’” protection for the soldier and hold our defense
counsel to a higher standard? On its face, it would appear
that Article 59(a) would require that prejudice be shown
before reversal due to a defense counsel’s errors.

* The standard in the military was set primarily in the
1977 case of United States v. Rivas. ' There the court stat-
ed that, in the military, the accused is entitled to counsel
who exercises “the skill and knowledge which normally
préVailé within the range of competence demanded of attor-
neys in criminal cases,”'® and “his rlght is to one who
exercises that competence without omission throughout the
trial.” 19 No specific requirement for prejudice resulting
from the errors was necessary under this standard.

. Along with Rivas, the case most often cited by military
courts when dealing with ineffectiveness claims is the 1982
decision of United States v. Jefferson. '1° In Jefferson, the
Court of Military Appeals cited with approval the stan-
dards enunciated in the leading federal case at the time,
United States v. DeCoster. " That court held that before an
accused could prevail on the issue of ineffectiveness of
counsel, he had to demonstrate “serious incompetency” by

the counsel and that such madequacy affected the tnal
result. 112

This standard ‘appears to be somewhat similar to the
Strickland test handed down by the Supreme Court two
years later. The second part concerning the inadequacy
merely affecting the result appears to be a lower threshold
than the Strickland standard of prejudice where the defend-
ant is deprived of a fair trial as a result of the errors.

How have the military courts dealt with Strickland?

In United States v. Huxhold, ' the Navy-Marine Corps
Court of Military Review applied Strickland to an ineffec-
tiveness issue. The ineffectiveness claim was not successful
because of the lack of sufficient prejudice—the second
prong of Strickland. Although this was the basis of the de-
cision and the court recognized that they would not be
required to make findings concerning the alleged deficiency
of the defense counsel’s performance, the panel discussed
the alleged errors in detail and found them not to amount
to ineffective assistance. '

In United States v. Scott,'’5 a different panel from the
Navy-Marine Corps court returned a record for finding of
fact relating to the factual activities of the defense counsel
when preparing for the trial after an accused raised an inef-
fectiveness claim of inadequate investigation of potential
alibi witnesses. The majority would not determine whether
Strickland was the controlling law prior to determining
whether there had been defense counsel deficiencies, partic-
ularly in light of conflicting affidavits.!"® Seven extensive
areas were mandated to be addressed upon return of the
record for findings of fact.'”” The concurring judge would
not postpone the decision as to the controlling law but
would use the military standard which is different and pro-
vides at least the same protection to the accused as
Strickland and probably more. This standard of review
(from Jefferson) would be to:

1) first examine the record and see if the performance
- of counsel was deficient to the extent that it was below
the performance ordinarily expected of lawyers;

and then

2) if that standard has not been met, testing for
prejudice under Article 59(a). '8

103 Crutchfield v. Wainwright, 772 F.2d 839 (11th Cir. 1985).

104 Uniform Code of Military Justice art. 27(a), 10 U.S.C. § 827(a) (1982) [hereinafter cited as UCMI].
195 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 502(d)(6) [hereinafter cited as M.C.M., 1984, and R.C.M., respectlvely]

106 J.C.M.J. art. 59(a).

1073 M.J. 282 (C.M.A. 1977). -
108 14 -at 288.

10974, at 289.

103 M.J. 1 (CM.A.1982).

111624 F.2d 196 (D.C. Cir. 1979) (en banc). See United States v. Kelley, 19 M.J. 946, 947 (A.C.M.R. 1985), and United States v. Mons, 14 M.J. 575, 578,
(N.M.C.M.R. 1982) for discussions of the pre-Strickland standard that Jefferson marked out for the military.

112 Jofferson, 13 M.J. at 5.

11320 M.J. 990 (N.M.C.M.R. 1985).
U414, at 994.

11518 M.J. 629 (N.M.C.M.R. 1984).
N6 14, at 630 n.l.

W rd, at 632.

1874 " (Cassel, J., concurring).
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It is the opinion of this writer that the extensive inquiry
of defense counsel’s trial preparation in Scott is just the sort
of appellate investigation that Strickland was trying to get
away from. If there had been the adversarial testing as envi-
sioned by the sixth amendment and the accused could not
affirmatively show prejudice, then the accused should not
have received a second bite at the apple. As noted in Scott,
it was a hard-fought case which would have required an af-
firmance of guilty findings under Strickland, at least
accordmg to the concurring judge. !\

In Umted States v. Garcia, the Air Force Court of Milita-
ry Review examined errors which included the lack of
objection to a clinical psychologist testifying concerning the
general recidivism rate for persons who commit sexual of-
fenses on children and trial counsel’s improper argument
concerning the high percentage of recidivism for those who
commit these offenses on children who are not incarcerated
and treated. '?0 Staff Sergeant Garcia was found guilty of
two offenses .of committing lewd and lascivious acts with
the same female under the age of sixteen years. His ap-
proved sentence was a dishonorable discharge, six years
confinement, and reduction to airman basic. '?!

The court cited Rivas and Jefferson and the older milita-
ry standard and then discussed the then-recently decided
Strickland decision. ' The defense counsel admitted that
the errors resulted from his inexperience and uncomfortable
feeling caused by his inexperience. ' Analyzing the errors
within the totality of the case, the court held that the first
prong of Strickland was not met in that the errors were not
so serious as to deprive the accused of a fair trial nor fair
sentencing. The court went on to state that had the errors
not been made, it was not reasonably likely that the result
would have been different. '

Two other Air Force cases examining the tactics of de-
fense counsel used the Strickland test and found no merit in
the ineffectiveness claim. > These cases point out the reluc-
tance of courts to second guess tactual decisions as they
found no serious errors and also no prejudice to the accused
if there were errors.

Prior to the Strickland decision, the Army Court of Mili-'
tary Review was also using Rivas and Jefferson as the
guiding light for ineffectiveness cases. !¢

United States v. Jackson'?’ was a post-Strickland case
where the Army court discussed two allegations of ineffec-
tive assistance. The first was the failure to object to a
defective specification. The court gave short shrift to this al-
legation as there were tactical reasons for not objecting.
The accused would have received no benefit as the govern-
ment could amend it, have it resworn and re-referred, and
then the issue would not be preserved for appeal. '?* The
second allegation was that the defense counsel failed to ar-
gue that the statute of limitations barred the accused’s
conviction for fraudulent enlistment, one of the offenses of
which he was convicted. The court used the Strickland test
and held that there was ineffective assistance in that in-
stance. There was no strategic or tactical advantage to
plead guilty to an offense barred by the statute of limita-
tions and the failure to recognize this fundamental defense
fell below minimum acceptable standards (even though the
government and military judge also apparently did not no-
tice the defense.)!® The second prong of Strickland was
then discussed and the court obviously found that the fail-
ure to raise the defense prejudiced the accused, !
particularly in light of the fact that a significant amount of
aggravation concerning this offense was admitted during
sentencing and would have been excluded. The confinement
portion of the sentence was reduced from five to four
years. 13}

In 1985, a different Army Court of Military Review pan-
el used the Jefferson standard in deciding that it was not
ineffective assistance of counsel to fail to interview a witness
whose testimony the counsel had no reason to believe useful
or helpful, because it was a reasonable exercise of profes-
sional judgment. %2

In United States v. Davis, an Army court of review panel
determined that the Jefferson principles which virtually
adopted those of DeCoster were “congruent with the Strick-
land requirements of a breach of professional competence
coupled with a showing of a ‘reasonable probability’ of out-
come-determinative prejudice.” ** In Davis, the military

M9 14, (Cassel, J., concurring).

120 18 ML1. 716, 718 (A.F.CM.R. 1984).
2114 at 716-17.

12214 at 718.

123 Id.

12414 at 720.

125 United States v. Garries, 19 M.J. 845 (A.F.C.M.R. 1985); United States v. Rogan, 19 M.J. 646 (A.F.C.M.R. 1984). A Coast Guard appellate decision in
1985 failed to even mention Strickland in analyzing an ineffectiveness issue and relied on Jefferson. United States v. King, 20 M.J. 857 (C.G.C.M.R. 1985).

126 See, e.g., United States v. Jones, 18 M.J. 713, 715 (A.C.M.R. 1984), where a defense counsel did virtually nothing on his client’s behalf except argue
vigorously during sentencing. The court would not second guess the defense strategy which was to plead not guilty and place the burden of proof on the
government, hoping that an inexperienced trial counsel would fail to meet its burden. The strategy used was reasonable and the defense argued during sen-
tencing that the accused was contrite and had in effect pled guilty.

12718 M.J. 753 (A.C.M.R. 1984).

128 14, at 755.

1914, at 756.

Borg

131 Id

132 United States v. Kelley, 19 M.J. 946, 947 (A.C.M.R. 1985).

133730 M.J. 1015, 1016 (A.C.M.R. 1985). Another Army panel has also held the standards congruent and cited favorably many of the Strickland principles.
United States v. Haston, 21 M.J. 559 (A.C.M.R. 1985).
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judge announced during sentencing that he “strongly” rec-
ommended that the convening authority suspend the bad-
conduct discharge. The staff judge advocate failed to advise
the convening authority of this recommendation. The de-
fense counsel submitted nothing for the convening
authority’s consideration under R.C.M. 1105, nor did she
mention the staff judge advocate’s omission in her R.C.M.
1106(f) response. Action was taken by the convening au-
thority without knowing of the trial judge’s
recommendatlon 134

- The court noted that bringing the judge’s recommenda-
tion to the convening authority’s attention prior to action
was a critical point where action was compelled because it
was the ‘accused’s best chance for suspension of the ad-
judged discharge. ¥ The omission was an unprofessional
error demonstrating serious incompetency and in‘light of
the 'substantial extenuation and mitigation matters and
clean prior record, the error was sufficient to undermme
conﬁdence in the outcome. 136

Conclusmn

Untll recently the Court of Military Appeals had not de-
cided whether the Strickland standard would be used in the
military. '¥” What standard should be adopted? Should the
military continue with the more protective Jefferson stan-
dard in an abundant show of concern for fairness,
partncularly where the government supplies the judge, trial
counsel, defense counsel, and panel? Or, should the accused
not receive any additional patronizing and the trial defense
counsel’s effectiveness be measured by the lower Strickland
standard? In United States v. DiCupe the Court of Military
Appeals seems to apply the Strickland standard, although
the Court did not break out the two-pronged Strickland test
as clearly as it perhaps could have done. **

The approach of the Strickland Court was pragmatic and
realistic. The guilt of the defendant is what is at issue, not a
concern with measuring an attorney’s performance against
a checklist to determine if a certain standard is met regard-
less of guilt. With the application of the Strickland test, the
number ‘of ‘successful ineffective assistance of counsel ap-
peals should diminish. This should benefit society without
hindering defendants’ rights. The windfall to the accused
will be curtailed without diminishing the basic constitution-
al guarantee of the right to counsel. If the trial evidence has

been subjected to adversarial testing, then the purpose of

“the effective aSSlstance of counsel right will have been

accomplished.

0bv1ously, trial defense counsel do not want to be the
subject of an ineffectiveness claim. Counsel would be well
advised to document tactical decisions in a memorandum
signed by counsel and the accused as the counsel did.in
United States v. Jones, where virtually no defense case was
presented. '¥° The independent Trial Defense Service is well
established, '’ functioning in an exemplary manner, and
valid ineffectiveness claims should be few and far between.

In most instances, whether the Jefferson or Strickland
standard is used, the result will be the same; however, it is
this author’s opinion that the Strickland two prong test and
the principles discussed in that case make it more difficult
for the accused to prevail than under the Jefferson test and
in certain cases it certainly will make a difference.

In any event, the courts have a supervisory responsibility
for the administration of justice in the court-martial system
and should be able to set aside a conviction in an appropri--
ate case even though there may be no prejudice to the
accused. ' In Cronic, the Supreme Court noted that courts
may exercise their supervisory powers to take greater pre-
cautions to ensure that counsel in serious criminal cases are
qualified. 142

The development of the military justice system has trans-
formed the courts-martial from an excessively paternalistic
system into a truly adversarial one. Defense counsel are be-
ing held responsible for their actions on behalf of their
clients. Far example, the waiver doctrine is being used fre-
quently against the accused where the counsel fails to raise
motions and objections in a timely and accurate manner. '

The apparent ‘decision of the Court of Military Appeals
to adopt the principles announced in Strickland marks a
trend to accomplish justice without hindering the search for
truth at the expense of the accused’s rights.

134 Davis, 20 M.J. at 1016.
D574, at 1018.
136 14, at 1019,

137 The court did decide an ineffective assistance of counsel case recently. In United States v. Wattenburger, 21:M.J. 41 (C M.A. 1985), the court held that
the accused was improperly denied counsel prior to trial during “critical stages”; however, it was harmless error as he suffered no disadvantage in preparing
his case and received effective assistance at trial. The court disagreed with the accused's argument that there was a presumption of prejudice because of the
government’s interference. See United States v. ‘Cronic, 466 U.S. 648 (1984).

3821 M. 440 442 (C.M.A. 1986)

139 14 M.J. 700, 701 (N.M.C.M.R. 1982).

140 See generally Dept. of Army, Reg. No. 27-10, Legal Serv:ces—Mllltary Justice, chap. 6 (1 Aug. 1984).
141 United States v. Logan, 14 M.J. 637, 640 (A.C.M.R. 1982),

142 Cronic, 466 U.S. at 2050 n.38.

143 Among the provisions of the M.C.M., 1984, that provide for the application of waiver are: Rules for Courts-Martial—
801(g) — Failure to raise defenses or motions; '
-905(c) - Failure to raise motions in general;
907(b)(2) - Failure to raise speedy trial motion;
916(c) - Failure to object to argument; and
Military Rule of Evidence 130, that discusses that an untimely objection or motion may result in waiver.
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Use of the Soldiers’ and Sailors’ Civil Relief Act To Ensure Court
Partlclpatlon—Where s the Relief?

v Captain Craig L. Reinold®
OIC, Fort Wainwright Branch Office, OSJA, 172d Infantry Brigade (Alaska)

Introduction
Consider the following hypotheticals:

1. Sergeant First Class (SFC) Connally is serving a tour
with the Middle East peacekeeping force. His feet have
been on foreign soil for only a few days when he receives le-
gal documents in the mail. His wife has just filed for
divorce in Texas. SFC Connally does not want a divorce.

2. Second Lieutenant (2LT) Hawkins has been back with
her unit in Germany for several months following three
weeks leave in the States. While on leave and traveling in
her car through a state which she was a non-resident, she
collided with another vehicle traveling in the opposite di-
rection. The driver of the other vehicle has sued her. 2LT
Hawkins just received notice of the civil action against her.

3. Captain Bowery is stationed at Fort Jackson, South
Carolina. He has just received service of process on a civil
suit brought against him in the state of Arizona. It is a pa-
ternity action filed by a young mother in Tucson.

- After complaining to their buddies, all three soldiers
mentioned in the hypotheticals learn that there is a law that
covers their problems. Each takes his or her beef up to the
legal assistance office to check on the relief. Is the local le-
gal assistance officer going to help them get it or make
matters worse by responding in ignorance?

The courts in each of the hypotheticals will exercise dis-
cretion in deciding issues under the Soldiers’ and Sailors’
Civil Relief Act of 1940 (SSCRA).! They may not dispense
relief in a uniform manner. With the proper information,
the legal assistance officer (LAQ) can avoid making a mis-
take that will cause more heartburn for the soldier—and
the LAO might even help! To do so, the LAO should have
a good understanding of sections 520 and 521 in the SSC-
RA: default judgments and stay of proceedings.

Historical Perspective and Purpose

Proper use of the SSCRA stems from understanding its
historical development.? During the Civil War, many states

enacted “stay laws” that were tantamount to an absolute
moratorium on civil actions brought against soldiers.?
These laws were more than was needed. When drafting the
SSCRA of 1918,* Congress specifically rejected the arbi-
trary and infiexible stay laws of the Civil War period. The
words of Congressman Webb, Chairman of the House J udi-
ciary Committee, make the point:

The lesson of the stay laws of the Civil War teaches
that an arbitrary and rigid protection against suits is as
much a mistaken kindness to the soldier as it is unnec-
essary. . . . In time of war credit is of even more
importance than in time of peace, and if there were a
total prohibition upon enforcing obligations against
one in military service, the credit of a soldier and his
family would be utterly cut off. No one could be found
who would extend them credit. . . . There are many
men now in the Army who can and should pay their
obligations in full.?

The Act of 1918 proved to be successful. It is important
to note that this act and the earlier “‘stay laws™ only re-
mained in effect until shortly after the end of the wars for
which they were passed. The SSCRA of 1940¢ was essen-
tially a reenactment of the World War I act. The Act of
1940 was to terminate on 15 May 1945 or six months afier
a treaty of peace was proclaimed by the President, whichev-
er occurred later.” In 1948, however, Congress continued it
in force “until repealed or otherwise terminated by a subse-
quent Act of Congress.”? It is still in effect today.

Every member of the armed forces should understand in-
itially that the SSCRA is not a cure-all. While the Supreme
Court of the United States has declared that it must be read
with “an eye friendly to those who dropped their affairs to
answer their country’s call,”® the Act’s purpose was never
to relieve a soldier of his or her civil obligations or to pro-
vide immunity against civil lawsuits. It was to provide for

*This article was based upon a paper submitted in partial satisfaction of the 34th Judge Advocate Officer Graduate Course.

150 U.S.C. app. §§ 501-548, 560591 (1982) (originally enacted as Act of Oct. 17, 1940, ch. 888, 54 Stat. 1178). For an overview of the Act, see generally
Dep’t of Army, Pamphlet No. 27-166, Soldiers’ and Sailors’ Civil Relief Act (August 1981) [hereinafter cited as DA Pam 27-166); Bagley, The Soldiers’ and
Sailors’ Civil Relief Act—A Survey, 45 Mil. L. Rev. 1 (1969) [hereinafter cited as Bagley].

2 See generally Chandler, The Impact of a Request for a Stay of Proceedings under the Soldiers’ and Sailors’ Civil Relief Act, 102 Mil. L. Rev. 169, 170,
174-75 (1983) [hereinafter cited as Chandler]; Folk, Tolling of Statutes of Limitations Under Section 205 of the Soldiers® and Sailors’ Civil Relief Act, 102
Mil. L. Rev. 157, 159-162 (1983).

JH.R. Rep. No. 181, 65th Cong., 1st Sess. 18-32 (1917) [hereinafter cited as H.R. Rep. No. 181].

4 Act of March 8, 1918, ch. 20, 40 Stat. 440. Major John H. Wigmore, well known as the author of the authoritative work on evidence, supervised the
drafting of the legislation. He worked in the Office of The Judge Advocate General at the time.

SH.R. Rep. No. 181, supra note 3, at 2-3; See also Chandler, supra note 2, at 175.
6 Act of Oct 17, 1940, ch. 888, 54 Stat. 1178.

750 U.S.C. app. § 584 (1982).

862 Stat. 623 (1948).

9 LeMaistre v. Leffers, 333 U.S. 1,6 (1948).
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the “temporary suspension. of legal proceedings and transac-
tions which may prejudice the civil rights of persons” in
the service. This temporary suspension is only to be provid-
ed when, in a court’s opinion, a soldier’s “opportunity and
capacity to perform his obligations are impaired by reason
of his being in the military service.” ! : «

Legislators from the start have been sensitive to potential
abuses of this purpose. A congressional report from 1917
stated that a soldier “‘may be some ne’er-do-well who only
seeks to hide under the brown of his khaki. . . . In such
cases the court would grant no stay of any kind.” 1> A sol-
dier’s obligations truly must be impaired by reason of
nulltary service. In availing himself or herself of the relief
provisions in the Act, the soldier must act diligently and in
good faith at all times. This is not only in keepmg with con-
gressional intent, but the courts that decide the issues will
also expect it. .

Sectlon 521—Stay of Proceedings

Of the two ‘forms of general relief under consideration,
section 521" of the Act will be discussed first because it is
the most frequently invoked " and is usually the most ap-
propriate under the circumstances. It provides for a stay at
any stage of any civil proceeding involving a person in mili-

tary service. The soldier can be either the plamtlff '

(infrequently seen) or defendant, and the involvement in the
civil proceeding must be during the period of his or her ac-
tive: military service or within sixty days thereafter. Under
these circumstances, a court may grant a stay on its own
motion in its' discretion or must grant a stay upon applica-
tion to it, unless the court finds that the ability of the
soldier:to prosecute or defend is “not materially affected by
reason of his military service.”” }* ‘ o

" The application for a stay may be made by the soldier or
by someone else on his or her behalf. Section 521 applies to
both pre-service and in-service obligations that end up in a
civil proceeding. Using this standard of material effect,
courts focus on the ability of the soldier to participate in
the proceedings rather than on the nature of the
obligation. ¢ - :

‘Who has'the‘b»urden of proof in demonstrating material
effect? The Act itself does not provide an answer. Boone v.

Lightner' is the only decision by the United States Su-
preme Court interpreting this section of the Act and is cited

. frequently by state courts as authority on the issue. The Su-

preme Court said:

The Act makes no express provision as to who must
‘carry the burden of showing that a party will or will
not be prejudiced, in pursuance no doubt of its policy
of making the law flexible to meet the great variety of
situations no legislator and no court is wise enough to
foresee. We, too, refrain from declaring any rigid doc-
trine of burden of proof in this matter, believing that
_ courts called upon to use discretion will usually have
enough sound sense to know from what direction their
information should be expected to come. '*

Some courts have required the soldier to makc an affirm-
ative showing that his or her military service materially
affects his or her ability to conduct or defend an action.
Others have clearly placed the burden of demonstrating no
prejudice upon the party opposing a postponement of tri-
al,? The legal assistance officer obviously should be more
concerned when a jurisdiction places the burden of proof on
the soldier. The safest policy is to assume that every court
will do exactly that.

What factors do courts consider in deciding a request for
stay of proceedings? Due to the discretion placed in individ-
ual courts, the factors vary from one jurisdiction to
another. In those jurisdictions that place the burden of
proof on the party opposing postponement, many-times lit-
tle more than a bare assertion from a soldier that he or she
is in the service and unavailable will suffice. Unless the legal
assistance officer knows for certain that the client is dealing
with such a court, the attorney and the client must be pre-
pared to demonstrate material effect in the most convincing
way possible. Military service must be the reason for a per-
son not being able to assert or protect his or her rights at
trial. Military service is not sufficient in itself to acquire a
stay of proceedings. !

A soldier’s. unsuccessful effort to obtain leave helps in
demonstrating the necessary material effect.?? In Boone v.
Lightner, the defendant was summoned into a North Caro-
lina court for'an action initiated to remove him as trustee of
a fund for his minor daughter. Boone was an Army captain

1050 U.S.C. app § 510 (1982) (emphasis added).

1S, Rep. No. 2109, 76th Cong., 3d Sess. 3 (1940); H.R. Rep. No. 3001, 76th Cong., 3d Sess. 3 (1940). .

ZHR. Rep No. 181, supra note 3, at 2.,

B50 U.S.C. app. § 521 (1982).

1454 Am. Jur. 2d Military and Civil Defense § 308 (1971). - .
1550 US.C. app. § 521.

v

16Bagley. supra note 1, at 12; DA Pam 27-166, para. 3—6a. See also 56 Cong. Rec. 3 023 (1918).

17319 U.S. 561 (1943).
1814, at 569.

19 Plesniak v. Wiegand, 31 Ill. App. 3d 923, 335 N.E.2d 131 (1975) (In a suit for damages sustained in an automobile colhs:on, the defendant soldier had to
demonstrate that his military status was the proximate cause of his unavailability.); Palo v.. Palo, 299 N.W.2d 577 (S.D. 1980) (Soldier did not demonstrate
actual unavallablllty or that his rights would be adversely affected by his absence at a divorce trial. Denial of stay was affirmed.).

20 Bowsman v. Peterson, 45 F. Supp. 741 (D. Neb. 1942) (In an action to recover judgment for personal injuries and property damage rcsu.ltmg from an
automobile collision, burden was placed upon the plaintiff resnstmg the application for stay.); Coburn v, Coburn, 412 So. 2d 947 (Fla. Dist. Ct. App. 1982)
(burden was placed upon the party opposing postponement in a dissolution of marnage and child custody action); Boothe v. Henrietta Egleston Hospital for
Children Inc., 168 Ga. App. 352, 308 S.E.2d 844 (1983) (Soldier was plaintiff in a case involving wrongful death of son); Roark v. Roark 201 S.'W.'2d 862
(Tex. Civ. App 1947) (burden was upon the party opposing a stay in a divorce suit).

2! Boone v. Lightner, 319 U.S. 561, 567 n.2 (1943).
214, at 572; Graves v. Bednar, 167 Neb. 847, 95 N.W.2d 123, 126 (1959); Palo v. Palo, 299 N.W.2d 577, 579 (S.D. 1980).
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stationed in Washington, D.C. at the time. When the day of
‘the trial arrived, he invoked the Act and requested that the
trial be continued until after he completed his service or un-
til such time as he could properly conduct his defense. In
an affidavit to the court, Boone stated that “no leaves
whatever have been granted, except in cases of serious
emergency.”?* The affidavit, however, clearly implied that
Boone had not even applied for leave. The Supreme Court
considered that fact in concluding that Boone was not tak-
ing the lawsuit seriously.?* It thus affirmed the denial of a
stay.'

Affidavits in support of one’s unavailability are also help-
ful. The Supreme Court of Virginia reversed a trial court’s
denial of a stay in Lackey v. Lackey.?® The defendant was
serving in the Navy on board the U.S.S. DECATUR. It was
not due to return to its home port until several months af-
ter a scheduled child custody action. Lackey sent a personal
affidavit to the court along with an affidavit of an officer on
the ship. The officer was someone other than the command-
er of the U.S.S. DECATUR. The officer’s affidavit stated
that “Lackey was serving on board the DECATUR and that
his military duties precluded him from leaving the ship.” 26
Virginia’s Supreme Court concluded that the affidavits were
sufficient to establish unavailability and -material effect.

Decisions on an application for stay have inevitably
turned upon the facts and circumstances of each case.?’ Al-
though being stationed overseas might help a soldier satisfy
a burden of proof, overseas assignment in itself will not
convince some courts to grant a stay. Hardships of the op-
posing party may influence the “mercy of the court” just as
well as the circumstances of the soldier.?® Again, both the
circumstances of each situation and the forum make a
difference.

A soldier’s diligence affects the court’s decisions as to
both the granting of a stay and its length. Where it appears
a soldier has not been diligent, courts will conduct a more
exacting scrutiny of his or her alleged disadvantage in con-
ducting or defending a lawsuit. The next three cases
illustrate this point. In Plesniak v. Wiegand?® the soldier

was sued in an action for damages arising out of a vehicular .

collision. Over a period of about four years, he was granted
a stay of proceedings three different times. His fourth re-
quest was denied. At the time of the final request, the court
required the defendant to demonstrate that his military sta-

tus was the proximate cause of his inability to be present

for trial.

"Fhe court considered four factors in ruling upon the re-
quest for stay::(1) whether the soldier had made some
statement as to when he could be available for trial; (2)
whether he had attempted to apply for leave from the mili-
tary; (3) the length of time between the start of the lawsuit
and the soldier’s final motion for a stay; and (4) the length
of time the soldier had notice of the upcoming trial date.*
This case clearly demonstrates that courts usually will only
tolerate a reasonable amount of delay.

The defendant in Underhill v. Barnes*' was sued in an
action arising out of an automobile-motorcycle collision.
Underhill was a sailor who sought a stay for the entire peri-
od of his time in the Navy plus sixty days.?? The court
determined that he had neither exercised due diligence nor
acted in good faith in attempting to make himself available
for trial. Underhill told the court in an affidavit that he was
“‘unable to leave his duty station in Hawaii.”” 3* The court,
on the other hand, took judicial notice of his total time in
service and the rate at which leave time accrued under fed-
eral law. Calculations showed that the defendant had
accrued fifty days of annual leave. The court also noted that
there was no evidence or showing by the sailor that such
leave was not available to him. Needless to say, the request
for stay was denied. This type of close scrutiny by a court is
probably more likely to occur when a soldier requests a
lengthy stay of proceedings.

A U.S. district court in Keefe v. Spangenberg® took a
somewhat innovative approach to a request for an extended
stay. The defendant Spangenberg was a Marine who was in -
training at Fort Gordon, Georgia. He requested a delay un-
til his expected discharge date three years later. The court
continued the trial for approximately one month, conclud-
ing that the defendant would have * ample time to arrange
for a leave or furlough to attend the trial in person or to be
deposed by video tape deposition or otherwise.”** The dis-
trict court reasoned that such an accommodation would not
offend the spirit and purpose of the Soldiers’ and Sailors’
Civil Relief Act.

Section 520—Reopening a Default Judgment ‘

The second form of general relief under consideration is
the reopening of default judgments entered against
soldiers. * Before a default judgment can be entered in any
action in any court based upon a default of any appearance
by the defendant, the plaintiff must first file an affidavit

3319 US. at 572.

24 Id.

25222 Va. 49, 278 S.E.2d 811 (1981).

26 4. at 51, 278 S.E.2d at 812.

27 See 54 Am. Jur. 2d, Military and Civil Defense §§ 312-316 (1971)
28 See, e.g., Palo v. Palo, 299 N.W.2d 577, 578-79 (S.D. 1980).

2931 Il App. 3d 923, 335 N.E.2d 131 (1975).

30 1d. at 930, 335 N.E.2d at 136-37.

31161 Ga. App. 776, 288 S.E.2d 905 (1982).

32 The duration of stays under the Act is covered in 50 U.S.C. app. § 524 (1982). “Except as otherwise provided,” it mentions period of xm.htary service plus

. 90 days as the maximum permissible stay. That limitation would apply to § 521.

33161 Ga. App. at 777, 288 S.E. 2d at 907.
3533 F. Supp. 49 (W.D. Okla. 1981).
314 at 50.

3650 U.S.C. app. § 520 (1982).
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‘with the court showing (1) that the defendant is not in mili-
tary sérvice, (2) that the defendant is in military service, or
-{3) that the plaintiff is unable to determine whether or not
.-the defendant is in military service.?” If the affidavit indi-
. cates the second or third situations above, then the court
will decide the propriety of a default. Prior to doing so,
‘however, the court must appoint an attorney to represent
the defendant who is known to be a soldier or is found by
the court to be in the military This attorney has no power
'to bind the soldier or to waive his or her nghts 3

- Failure to file an affidavit or to appoint an attorney for
‘the absent soldier is not a jurisdictional defect. It results in
a default judgment that is voidable as opposed to void.*
‘The Act also provides a criminal penalty for making or us-
.ing a false affidavit. The maximum punishment is
imprisonment for a year or a $1000 fine or both.

The court may also require a bond from the plaintiff con-
ditioned to indemnify the soldier against loss or damage
“should the default judgment later be set aside in whole or in
part.*! Any further order for the defendant s protection
may be made as deemed necessary. 2

When a soldier has failed to appear in a proceeding and a
“default judgment has resulted, what are the requirements
for later having it reopened? First, the judgment must have
- been rendered during a period of active duty or within thir-
ty days thereafter. Next, the soldier’s application to reopen
- must be made during service or within ninety days thereaf-
ter. Finally, the soldier must show that he or she was
" prejudiced by reason of military service in making a defense
and that he or she has a meritorious or legal defense to the
action or some part thereof.** The burden of proof is on the
soldier to demonstrate both of these final factors.* In de-
termining whether the soldier has met this burden of proof,

- “the trial court has a wide measure of discretion.” 4

There is some authority for the view that the purpose of
section 520 is to protect persons in the armed services from
judgments entered against them without their knowledge. %
The legal assistance officer should be aware that a court
may take that position. Limiting protection to those with-
out knowledge, however, is too restrictive.#” The defendant

is not required to show lack-of knowledge, but rather the
necessary prejudice by reason of service and a meritorious
defense. Circumstances may exist where a soldier knows of
a lawsuit against him or her and yet may still be able to sat-
isfy the burden of proof.

In Saborit v. Welch, ** for example, the defendant was a
Marine who received notice of a suit while stationed in Oki-
nawa. The action was for damages growing out of an
automobile collision in Georgia. After a default judgment
was entered against him, the Marine was successful in hav-
ing it set aside. The Georgia appellate court ruled that there
was a prima facie showing of prejudice in the case, and it
‘was not overcome simply because the Marine knew about
the case through service of process.

Significantly, the provisions in section 520 are only appli-
cable when the defendant fails to appear in the original
action. If the soldier makes any appearance, there is no
need for a plaintifPs affidavit or a court-appointed attorney,
and the soldier has no right to reopen a subsequent Judg-
ment.* An appearance removes the case from the purview
of section 520.. Actions constituting an appearance will be
discussed in the next section. ‘

In re Larson*® and Becknell v. D'Angelo®' illustrate suc-
cessful use of section 520. In the former case, a divorced
mother obtained a court decree changing the name of her
minor daughter while the father was serving in the armed
forces. At the time of the decree he was incarcerated in a
prisoner of war camp overseas. The court later granted his
motion to set aside the order for change of name. It held
that a decree changing the name of a minor child was a
judgment within the scope of the Act and that the father
was unquestionably prejudiced by reason of his military
service.

Becknell v. D’Angelo involved a soldier who left the con-
tinental United States under military orders for Thailand.
Only one day prior to his departure, he and his wife were
divorced. After serving in Thailand for six months, he re-
ceived a copy of an amended divorce decree giving his
former wife a greater share of the community property. The

371d. at § 520(1) (emphasis added).
¥ d. at § 52003).

- ¥ Krumme v. Krumme, 6 Kan. App 2d 939 636 P.2d 814 817 (1981); DA Pa.m 27—166 para. 3-2a(4).

~4050 U.S.C. app. § 5202).
4150 U.S.C. app. § 520(1) (1932).
254,
9 Id. at § 520(4) (emphasis added).
% See generally Annot., 35 A.L.R. Fed. 716-17 (1977).
45 LaMar v. LaMar, 505 P.2d 566, 568 (Ariz. Ct. App. 1973).

46 Title Guarantee and Trust Co. v. Duffy, 267 App. Div. 444, 46 N.Y.S.2d 441 (N.Y. Sup. Ct. 1944) Cloyd v. Cloyd 564 5.W.2d 337 (Mo. Ct. App. 1978);

Chandler, supra note 2, at 175,

- 4TH. Rep. No. 181, supra note 3, at 5. In explaining the purposc of the court-appointed attorney, Mr. Webb stated that *“since . .

. communication between

attorney and client may be uncertain and unsatisfactory, the acts of the attorney appointed by the Court should not bind the defendant.” (emphasis added).
The implication is that the defendant can at least know of the action and yet still have the relief afforded by the Act.

48108 Ga. App. 611, 133 S.E.2d 921 (1963); See also Lopez v. Lopez, 173 cal. Rptr, 718, 115 Cal. App. 3d 776 (1981) (ﬁefendant was a physician stationed
in Germany with the U.S. Air Force. Though he had knowledge of proceeding for spousal and child support, court order was later set aside due to showing

of necessary prejudice).

49 Reynolds v. Reynolds, 21 Cal. 2d 580, 586 134 P.2d 251, 255 (1943); Martin v. Indianapolis Morris Plan Corp., 400 N.E.2d 1173, 1176 (Ind. Ct. App

1980).
5081 Cal. App. 2d 258, 183 P.2d 688 (1947).
51506 S.W.2d 688 (Tex. Civ. App. 1974).
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court amended the decree about one month after his depar-
ture. In a motion to set aside the amendment, D’Angelo
argued that his military service prevented him from know-
ing about the change and from appearing in court. to
present his defense. The court agreed and set it aside.

A key factor in determining prejudice for purposes of eq-
uitable relief under section 520 is “the diligence with which
a serviceman takes advantage of the opportunities to pre-
serve the rights afforded him” % while the original court
action is still pending. Two cases that demonstrate this lack

of diligence are LaMar v. LaMar** and Reeh v. Reeh.* -

LaMar involved a motion by a soldier to set aside a divorce
judgment rendered against. him while stationed in Germa-
ny. The evidence showed that he had corresponded with
_others concerning the divorce while the action was in court
but had made no effort to request a stay of proceedings.
The court refused to reopen the default judgment, conclud-
ing that LaMar knew his rights under the Act but had
taken no steps to assert them.

In Reeh v. Reeh, the soldier was unsuccessful in reopen-
ing a default judgment for divorce and child custody. A
California appellate court wrote that *“it could have been
concluded . . . that defendant was seeking only delay, and
not a bona fide effort to defend the action.” 3 Reeh had in-
structed his court-appointed attorney not to appear in his
behalf and had made no effort to obtain leave in order to
prepare for the divorce action. An affidavit introduced by
his former wife also indicated that the soldier was visiting
his home on weekends while the divorce action was pend-
ing. That his home was in the same geographic area as the
divorce court emphasized his lack of diligence and made
prejudice by reason of service unlikely.

Is It Default of the Legal Assistance Officer?

Waiving Goodbye to Relief

To render a valid personal judgment against a sold_iér, a
court must have jurisdiction over him or her. Personal ju-
risdiction is acquired in only two ways: by service of

process on the defendant, whereby he or she is brought in
to the lawsuit against his or her will; or by the defendant’s
voluntary appearance in the action. > If the process or ser-

- vice of process is substantially defective, then the defendant

must voluntarily appear in order for a valid personal judg-
ment to be rendered against him or her. 3 Without previous
objectlon, this appearance operates as a waiver of the defec-
tive service. %

Acts by a legal assistance officer on behalf of a client car-
ry great significance. Recognizing that soldiers are not
exempt from service of civil progress, ® the LAO must first
determine whether the client has been served properly. If
there are substantial defects in process or service of process;
the attorney must avoid entering a voluntary appearance
for the soldier, thereby waiving the defects. In such case the
LAO has given the court personal jurisdiction over the sol-
dier, something that probably did not exist prior to the
LAOQO’s involvement. Just as s1gmﬁcant the LAO has now
removed the client from the purview of section 520. Be-
cause there has been an appearance, that section is no
longer applicable. :

Section 520 specifies that there must be a “default of any
appearance by the defendant.” %! in the initial court action
in order for the soldier to later use the procedure for re-
opening default judgments. The SSCRA of 1918 contained
the words ‘“‘an appearance,” but these two words were
broadened to read “‘any appearance” in the SSCRA of
1940.% Therefore, “the benefits of Section 520 are made to
depend on an absence of any appearance, which includes a
special as well as a general appearance.”® The label that
an attorney places on an appearance will not make a.ny dif-
ference to some courts. %

Examples of initial eﬂ'orts by a soldier or an attorney that
have been dubbed appearances by the courts include: filing
an answer through counsel; % filing an answer in one’s. own
behalf and requesting that costs by assessed against the oth-
er party; 5 requesting through an attorney that the
complaint and service be quashed or that the cause be con-
tinued; ¢ contesting the jurisdiction of court through

52 Swartz v. Swartz, 412 So. 2d 461, 462 (Fla. Dist. Ct. App. 1982).
3319 Ariz. App. 128, 505 P.2d 566 (1973).
3469 Cal. App. 2d 200, 158 P.2d 751 (1945).

35 One of the letters that LaMar had written was to opposing counsel. The letter acknowledged feceipt of the summons and the complaint. It also stated *1

am protected against a default judgment by .

. the Soldiers’ and Sailors’ Civil Relief Act. Further I am entitled to a stay of this proceeding until I am able

to return home and properly defend myself." Opposing counsel advised LaMar in a return letter that “claimed entitlements” under the Act were not his
concern until “such time as they are properly put in issue.” 19 Ariz. App. at 129, 505 P.2d at 567-68. :

5669 Cal. App. at 206, 158 P.2d at 754.
575 Am. Jur. 2d Appearance § 9 (1962).

585 Am. Jur. 2d Appearance §§ 9, 11 (1962); 49 C.J.S. Judgments § 192 (1947).

9 See, e.g., Vara v. Vara, 14 Ohio St 2d 261, 171 N.E. 2d 384 (1961) (Soldier filed a motion for stay of action under section 521 of SSCRA. Because the
soldier had entered a general appearance, the Court refused to quash the summons on the ground it did not comply with the statute respecting servrce by
publication). .

S H.R. Rep. No. 181, supra note 3, at 2 (Mr. Webb stated, “Not the slightest hindrance is plwed upon the service of summons or other process. ”); 54 Am.
Jur. 2d Military, and Civil Defense § 347 (1971).

6150 U.S.C. App. § 520 (1982) (emphasis added); DA Pam 27-166, para. 3—2a(1)

52 In re Cool’s Estate, 19 N.J.-Misc. 236, 18 A.2d 714, 716 (N.]. Orphans’ Ct. of Warren County 1941).

53 Blankenship v. Blankenship, 82 So. 2d 335, 340 (Ala. 1955).

64 See Chandler, supra note 2, at 172; 5 Am. Jur. 2d Appearance §§ 1-2(1962); 6 C.J.S. Appearances § 4 (1975).
65 Cloyd v. Cloyd, 564 S.W. 2d 337, 344 (Mo. Ct. App. 1978). ,

6 Roqueplot v. Roqueplot, 88 I11. Apb. 3d 59, 410 N.E.2d 441, 443 (Ill. App. Ct. 1980).

67 Blankenship, 82 So. 2d at 340.
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counsel; % requesting through private counsel a postpone-;
ment of proceedings; ® ‘and requesting a stay through a:
legal assistance officer’s letter. ™ This list is certainly not ex-
haustive.- Judicial determinations, moreover, will vary

sxgmﬁcantly from one jurisdiction to another

So You ve Got a Court Summons, Sergeant Smith. | s
It From Arizona? .

The following two cases illustrate the significance that a
request for stay may have on a later attempt by the soldier
to reopen a default judgment.: The soldier in Skates v.
Stockton' was a Marine stationed in London. A mother
residing in Tucson, Arizona, brought a paternity. action
against him, alleging that the child was conceived in Africa
and born in Germany. Stockton was served with process in
London under Arizona’s long arm statute, but there was

nothing in the complaint to indicate that he caused any.

event to occur in Arizona. Jurisdiction was questionable.
When Sergeant Stockton received the notice of act1on, he
went to see a legal assistance officer. '

The legal assistance officer sent a letter"2 to the clerk of
court, requesting that the action be stayed until the Marine

could return to the United States. A copy also went to op-.

posing counsel. The Marine’s projected reassignment date
was listed as January, 1982, about six months away. The
letter was filed with the court but no order was ever issued
either granting or denying the request for a stay. Stockton
returned to the states about 24 November 1981. On 5 Janu-
ary 1982, the plaintif’s counsel mailed to Stockton at a
Wyoming address a notice of intent to take default judg-
ment. Default judgment was entered on 15 January 1982.
Stockton was declared to be the father and ordered to pay
support and attorney’s fees. ‘

When no support payments arrived, the court ordered a.

show cause hearing. Stockton, through Tucson counsel,
filed a motion to dismiss for lack of personal jurisdiction.
The trial court denied the motion, leaving the judgment un-
disturbed. The Arizona court of appeals.affirmed. It
determined that the LAO’s letter constituted a general ap-
pearance and that, therefore, Stockton had submitted to
personal jurisdiction. The request for a stay was construed

as a request for affirmative relief. Because Stockton had
made an appearance, the appellate court determined he was
not entitled to the' beneﬁts of section 520.

Only one day after the ﬁnal decision in Stockton, a Texas
appellate court reached an opposite conclusion in Kramer v.
Kramer. " Kramer was a member of the U.S. Navy station-
ed in Guantanamo Bay, Cuba. His wife brought an action
in Texas for divorce and child custody. There was no evi-
dence that the couple had ever lived together in Texas or
that the soldier had ever been in the state. Kramer received
notice of the suit while at a stopover in Virginia. He was on
his way back to Guantanamo Bay. About 10 days later,
Kramer wrote a letter from Cuba to the Texas clerk of
court stating that he was unable to appear and answer be-
cause of his military status. :

,The court appointed an attorney for the soldier a few
minutes before trial was to begin. Having had no opportu-
nity to communicate with Kramer, the attorney objected to
the proceeding. The court, however, entered judgment for
divorce and child custody. The Texas Court of Appeals re-
versed and remanded. Because Kramer had no contacts
with the state, the appellate court concluded that there was
no personal jurisdiction over him. It also held .that
Kramer’s letter to the clerk was not an appearance but sim-
ply an appllcatlon to stay the proceedings under the
SSCRA ’

Recommendations

. Opposite opinions like these rendered in Stockton and
Kramer make it difficult to recommend a standard response
to a court summons. The legal assistance officer needs to
know pertinent law on process and service of process. Usu-
ally this will be local state law. The LAO also needs to
know what constitutes an appearance in the court hearing
his or her client’s case. If adequate research tools are not
available, the LAO can contact the local judge or clerk of
court in his or her individual capacity for information™ or
get assistance from a Reserve or National Guard judge ad-
vocate in the state.”> In many jurisdictions special legal
asgistance officers and judge advocates serving on legal as-
sistance advisory committees are available.

68 Reynolds v. Reynolds, 21 Cal. 2d 580, 134 P.2d 251 (1943).
 Vara v. Vara, 14 Ohio St. 2d 261, 171 N.E.2d 384, 392 (1961). _
70 Skates v. Stockton, 140 Ariz. 505, 683 P.2d 304 (Ariz. Ct. App. 1934)
n
Id.

7214, at 506, 683 P.2d at 305. The letter read as follows:
Dear Sir:

Asa legal assistance officer for this office, I have recently been consulted by Sergeant Joseph D. Stockton, Jr., USMC, the defendant in the above refcr-

enced action.

Please be advised that Sergeant Stockton is presently on active military service with the United States Marine Corps. T have advised him of the protec-
tion afforded him by the Soldiers’ and Sailors’ Civil Relief Act of 1940 (50 U.S.C. app. 501-590), and he wishes to avail himself of those protections.
Sergeant Stockton’s presence on military duty in London, England, “materially affects his ability to conduct his defense,” to this action, in the words of -
Section 521 of the Act. Accordingly, Sergeant Stockton respectfully requests this action be stayed until his return to the United States when he can take
leave to see that his interests are protected. It is anticipated this will not be prior to January, 1982, which is his normal projected. rotation date for,

reassignment.

This letter is in no way intended to be an appearance or answer in the action or to be a waiver of his protections under the Act Thank you for your_

attention to this matter.

1

73668 S.W.2d 457 (Tex. Civ. App. 1984).

Yours truly
(signature) ‘
Legal Assistance Officer

7 The Judge Advocate General’s School, USAF, Soldiers’ and Sailors’ Civil Relief Act, at 7 (1975).
75 For information on a local Reserve Component judge advocate, contact The Judge Advocate General’s School, ATIN: JAGS—GRA Charlottesville, VA

22903-1781. Telephone: (804) 293-6121/FTS 938-1301.
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If a standard letter requesting a stay constitutes an ap-
pearance .in the local court, the LAO must devise an
alternative to it. One possibility is the method used in Ruth-
erford v. Bentz.™ In that case, the defendant soldier sent a
telegram to the judge stating that he was in military service
and requesting that his rights under the SSCRA be protect-
ed. Because the communication was to the judge as an
individual and not to the court, it did not constitute an ap-
pearance. Alternatives to the standard letter need be
devised only when the situation proves it necessary,
however.

-Conclusion

- To receive the relief provided in sections 520 and 521 of
the SSCRA, a soldier should act responsibly. After receiv-
ing proper notice of lawsuit, a soldier should routinely seek
a stay of proceedings under section 521 if military service
materially affects his or her ability to assert individual
rights or make a defense. The soldier should support the re-
quest with adequate documentation such as affidavits or
evidence of denied leave. The soldier must give the court
some indication how long a stay he or she wants. The post-
ponement should be “only until such time as a defendant is -
unhampered by his military service to defend the action.” 7’

A notice of lawsuit should not be ignored in anticipation
of using section 520 at some later time. Any soldier who
seeks to reopen a default judgment bears the burden of
proof. Both prejudice by reason of military service and a
meritorious defense must be shown. Courts may also deny
an application to reopen a default when the soldler has not
been diligent. ‘

76345 I11. App. 532, 104 N.E.2d 343 (1952); See also LeClair v. Powers, 632 P.2d 370 (Okla. 1981) (letter from a civilian to the judge i in case dld not consn-
tute an appearance)
77 Royster v. Lederle, 128 F.2d 197 (6th Cir. 1942); Register v. Bourqum, 14 So. 2d 673 (La 1943).

JUNE 1986 THE ARMY LAWYER ¢ DA PAM 27-50-162 ‘ | 23




Congratulations to Fort Leonard Wood

On 27 March, Secretary of Defense Caspar Weinberger
announced that Fort Leonard Wood was selected to receive
the Commander-in-Chief’s Award for Installation Excel-
lence. A DOD panel selected Fort Leonard Wood as the
installation which made the best use of its resources in sup-
port. of its programs and people. The judges looked for
innovative management programs which increased produc-
tivity and improved the overall quality of life on a given
installation. The President is expected to present the award
at a White House ceremony in May. -

Legal activities played an integral part in Fort Leonard
Wood’s achievement. Among the legal programs noted
were those concerning the processing of personnel for mobi-
lization, tax assistance, federal court prosecutions,
participation in local government activities, and the aggres-
sive medical care recovery program.

The legal assistance office developed a computerized sys-
tem of processing soldiers for overseas movement. The
system allows for the preparation of wills and powers of at-
torney for soldiers identified for deployment. It has reduced
preparation time of these documents from several weeks to
4.2 minutes per soldier. Similarly, the use of commercially
available tax preparation software enabled the office to
quickly and efficiently prepare federal and state income tax
returns for clients.

Special arrangements with the United States Attorney
enabled office attorneys to play a more active role in prose-
cuting persons charged with either on-post crimes or off-
post crimes against the Army. Cultivating relations with
the local communities played an important part in the of-
fice’s success. SJTA personnel attended local city commission
meetings. They also sponsored Law Day activities which in-
cluded a golf tournament and dinner for local lawyers, law
enforcement personnel, and political leaders.

Aggressive involvement in the pre-review of construction
contracts resulted in early identification, resolution, and in
many cases prevention of contractmg problems. This proac-
tive approach to contracting is saving valuable taxpayer
dollars. Similarly, vigorous efforts to recover government
funds expended to provide medical care to soldiers injured
by third parties has resulted in an increase of ninety-two
percent in the amounts recovered in the last two years.

Soldiers and civilians in the Fort Leonard Wood SJA of-
fice can be very proud of this award. On behalf of the Judge
Advocate. General’s Corps, Major General Overholt ex-
tends his commendation for their innovative skills and
courage to try new approaches to old problems.

LAAWS Software Dev‘e‘l'opment

On 13 May 1986, the first module of Legal Automation
Army-Wide System (LAAWS) application software was
mailed to forty-seven active duty staff judge advocate of-
fices. The module contained four legal assistance programs
developed by CPT Bill Charters and SFC Glen Megargee,
both assigned to OTJAG.

The legal assistance software programs provide the fol-
lowing capabilities: (a.) preparation of simple wills; (b.)
preparation of twelve different special powers of attorney;
(c.) preparation of wills and powers of attorney for use in
deployment or EDRE situations; and (d.) management of
legal assistance records and preparation of legal assistance
reports. Many of these applications have been successfully
tried by the staff judge advocate offices located at Fort
Belvoir, Fort Leonard Wood, Presidio of San Francisco,
and elsewhere.

LAAWS software is written in compiled BASIC and
compiled dBASE III. It is designed to run on IBM or com-
patible personal computers having 256Kb or more random
access memory (RAM) and configured with one 54" flop-
py disk drive and one 10Mb or larger hard disk drive.
Subsequent modules of LAAWS software will address other
functional areas such as claims, criminal law and adminis-
trative law.

The LAAWS Master Menu shown below will permit the
user to access off-the-shelf software such as word process-
ing, database management, spreadsheet and graphics, as
well as automated legal research services, such as

WESTLAW. As JAGC-specific software modules are de-

veloped, distributed and installed, they too will be accessed
from the Master Menu.

LAAWS MASTER MENU

1. Database Management 8. Legal Assistance
2. Word Processing 9. Military Justice

3. Spreadsheet o 10. Claims

4. Communications 11. Administrative Law
5. Graphics 12. International Law
6. Change to BASIC 13. Contract Law

7. Subscription Services 14. Office Automation

Offices receiving the initial distribution of legal assistance
software completed and returned an automation status
questionnaire indicating they presently have the capability
to run the LAAWS software. Offices acquiring computers
capable of running LAAWS software should promptly in-
form the Information Management Office, OTJAG, in
order to be added to the distribution list.

The initial distribution of LAAWS software should be
considered a test program. Care must be taken to assure the
quality of legal products generated with the aid of this
software. Any glitches in the system should be brought to
the attention of the OTJAG IMO, telephone AV 227-8655
(commercial (202) 697-8655), immediately.
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Trial Counsel Forum

This month’s Trial Cdunsel Forum features Part II 'of Major Thwing’s two-part article oh “Service connection.

* Part I discussed

the United States Supreme Court opinion of O’Callahan v. Parker, the Court’s original intent in restricting court-martial juris-
diction over off-post offenses, and traced the development of the concept of “service connection” by the Supreme Court and the

military appellate courts until the 1980 Court of Military Appeals decision in United States v. Trottier. Part II of the article -

addresses the effect that the Court of Military Appeals’ decisions construing “service connection” have had upon the military
community and the military justice system, especially during the period 1975-1980; the changed application of “service connec-
tion” by the Court in United States v. Trottier and, within the context of this changed application, as seen through an analysis
of the subsequent cases of United States v. Lockwood, and United States v. Solorio, suggests a methology trial counsel may
pursue in successfully proving the “service connection” of off-post offenses. - '

Service Conneétion:,A Bﬁdge OVér Troubl'ed' Watérs -

, Ma_‘ibi{ James B. Thwmg '
Trial Counsel Assistance Program

Part 11

“The doctrine of stare decisis should never be applied
to perpetuate a view which no longer has a sound
basis.” !

 Application of O’Callahan (1975-1979): The Effects

In a perceptive analysis of the decisions handed down by
the Court of Military Appeals during the years 1975
through 1977, then-Captain John S. Cooke observed that

the court’s work could be characterized by three basic -

trends: expansion of the role of the military judge; total su-

pervision of the military justice system by the court; and ‘

the broad interpretation of the individual rights of
soldiers.? In hindsight, this analysis has proven to be cor-
rect and, in fact, these trends were carried beyond 1977 into
1980. The court’s view of court-martial jurisdiction during
this period was certainly a product of this process—one
which virtually extracted the vital concept of “military ne-
cessity” from the fabric of military law. It is at least

arguable that the court’s efforts during this period amount-

ed to an effort to reconstruct the military justice system in a

manner responsive to the allegations made against it by Jus- h

tice Douglas in O’Callahan v. Parker.? By appearing to

elevate the personal criticisms of Justice Douglas from mere

opinion to fact, however, the Court of Military Appeals
forced upon those responsible for the administration of mil-

itary justice a sense that the system really was inferior,

necessitating drastic changes. : g

Tt is significant that during the same period when thg’y
Court of Military Appeals was actively engaged in “re-

forming™ the military justice system, the armed forces were

exXperiencing serious problems in adjusting to the concept of

the “all-volunteer” force. In February 1981, almost ten
years after the inception of this concept, General David C.

Jones, then-Chairman of the Joint Chiefs of Staff, observed.

while testifying before Congress that: ‘

" that

[Tlhe All-Volunteer force was implemented with an
explicit linkage to marketplace values. The inevitable
consequence was erosion-of the professional and insti-
tutional values, traditions, and prerogatives that define
the profession of arms as a ‘calling to service’ rather
than as a ‘job.” By de-emphasizing discipline, esprit,
and service to nation above self in favor of a market-
force appeal to self-interest the architects of the cur-
rent system created enormous pressures on the officers
and enlisted professionals. . .. .*

Unquestionably, the concept and effectuation of the “all- -
volunteer” force brought with it a serious challenge to the
traditional values, morals, and ideals of military service.

The soldier’s lifestyle was markedly changed and pay was * /

increased to encourage voluntary service. These changes di-
rectly affected a past tradition of “duty to country” which
in turn affected the basic notions of discipline and sacrifice .
characteristic of military service. Much of the American ci-
vilian moral ambivalence towards such concerns as
obedience to established authority, duty, subordination, and
criminal activity involving the use and possession. of illicit

drugs which grew out of the Vietnam War era followed the
volunteer into military service causing severe disciplinary -
problems. In- his concurring. opinion in Parker v. Levy,*

Justice' Blackmun determined that the problem of moral -
ambivalence was the central issue in Levy as evidenced by
the claim that Article 134 of the Uniform Code of Military
Justice was unconstitutionally vague largely because of a
“change of social values” since its adoption into the Code.
In directly confronting this issue, Justice Blackmun stated

In actuality, what is at issue here are concepts of
“right” and “wrong” and whether the civil law can ac-
commodate, in special circumstances, a system of law
which expects more of the individual in the context of a
- broader variety of relationships than one finds in civilian
life. In my judgment, times have not changed in the.

! United States v. Solorio, 21 M.J. 251, 254 (C.M.A. 1986), petition for cert. filed, 54 U.S.L.W. 3664 (U.S. Mar. 26, 1986) (No. 85-1581).
2Cooke, The United States Court of Military Appeals, 1975~1977: Judicializing the Military Justice System, 76 Mil. L. Rev. 43, 53 (1977).

3395 U.S. 258 (1969).
“ Army Times, 23 Feb. 1981, at 19.
S417 U.S. 733 (1974). ‘
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area of moral precepts. Fundamental concepts of right
and wrong are the same now as they were under the
Articles of the Earl of Essex (1642), or the British Ar-
ticles of War of 1765, or the American Articles of War
of 1775, or during the long line of precedents of this
and other courts upholding the general articles. And,
however unfortunate it may be, it is still necessary to
maintain a disciplined and obedient fighting force. ¢

What was clearly required during this turbulent era was

a time for adjustment to these changing circumstances both
within the military itself and within the military justice sys-
tem.  Unfortunately, because of the needs to sustain

.personnel levels and maintain a highly responsive defensive

posture during a time of accelerated technical advance-
ments and requirements, the armed forces could not
respond to the challenges of the ‘““all-volunteer” force grad-
ually. Such was not the case with regard to military law,
however. Indeed, because the Military Justice Act of 1968
had resulted in many fundamental changes in the adminis-
tration of military justice, the Court of Military Appeals in
the 1970s was in a position to meld these reforms to the
rapidly changing pace of military life in a stabilizing man-
ner which could have added resolution to the serious
disciplinary problems created by the implementation of
“all-volunteer” force. Yet, the court’s own actions which
accelerated broad based changes within the military justice
system virtually ignored, and in many instances de-empha-
sized, *““the overriding demands of discipline and duty”
which, before and after O’Callahan had been recognized by

the Supreme Court as vital distinguishing factors in milita- .

ry law.” Consequently, the thrust of the court’s efforts,
especially with regard to court-martial jurisdiction, exacer-

. bated the problems created by the “all-volunteer” force.

The court’s adaptation of a stricter-than-O’Callahan
standard discussed in Part I of this article, especially from
1975 onward, avoided such critical issues as the effect of
widespread off-post drug abuse upon the combat readiness,
health, welfare, and morale of soldiers. The court’s failure
to analyze and discuss the impact and military significance
of officer and noncommissioned officer misconduct, espe-
cially in such cases as United States v. Conn,® United States
v. Sievers,® and United States v. Williams'° and its “border-
line” analysis of serious misconduct set forth in United
States v. Klink, "' served to compromise the ideals of loyalty
and fidelity historically embraced in the meaning of com-
missioned and noncommissioned service and the concept of

“soldier”” established by the Supreme Court in In re

Grimley. 2

The reader should understand that these effects were real
and not hypothetical. A theater for situational ethics was

created wherein notions such as “what a soldier does off
post, off duty, is his own business”; “Don’t smoke dope in
the barracks”; and “Mere ‘recreational’ use of marijuana
does not threaten a soldier’s duty performance’ became ac-
ceptable rational viewpoints among many officers,
noncommissioned officers, and.soldiers in the armed forces.
Perhaps the court should not be given total credit for these
devastating misperceptions, but it should have been clearly
foreseeable to the court that these attitudes would develop,
especially when the court failed in such cases as Conn to
understand and discuss the obvious palpable effects of an
officer smoking marijuana in the presence of his subordi-
nates off duty within the context of his military status and
duties which required him to set an example as an officer
and leader on duty and to enforce military law which held
this form of criminal activity to be totally inimical to “good
order and discipline.”

United States v. Trottier: Restoration of “Military
: Necessity”

It was at the confluence of these conflicting developments
that the case of United States v. Trottier'* was decided and,
because it altered the errant course the court had charted
with regard to concept of “service connection” and court-
martial jurisdiction, it will probably always have important
historical significance as a positive force for change within
the military and its system of justice.

The facts of Trottier were ordinary. The accused was
charged with unlawfully selling illicit drugs on three sepa-
rate occasions during a one-month period of time.
Although one sale of marijuana was completed by the ac-
cused to an airman on the military base to which he was
assigned, the other two illicit sales, one involving marijuana
and the other lysergic acid diethylamide (LSD), were com-
pleted in the accused’s apartment located several miles
away from the military installation. The facts also demon-
strated that on each occasion the drugs were sold to Special
Agent Reiordan of the Air Force Office of Special Investi-
gations who, posing as an airman, was acting in an
undercover capacity. Although during the two off-base sales
of drugs neither the accused nor Reiordan were in uniform,
Reiordan had indicated that he intended to purchase the
drugs for resale at McGuire Air Force Base, New Jersey,
where he maintained he was stationed.

At the outset of the Trottier decision, the Court of Milita-
ry Appeals noted that these actions by Agent Reiordan
were dispositive of “service connection” by observing that,
“In view of Reiordan’s professed purpose of introducing
drugs into McGuire Air Force Base, a military installation,

$Id. at 763 (emphasis added).

7In Burns v. Wilson, 346 U.S. 137, 140 (1953), the Supreme Court held, among other things, that, “Military law, like state law, is a jurisprudence which

exists separate and apart from the law which governs in our federal judicial establishment .

. the rights of men in the armed forces must perforce be condi-

tioned to meet certain overriding demands of discipline and duty, and the civil courts are not the agenmes which must determine the precise balance to be
struck in this adjustment.” This belief by the Supreme Court was, of course, reaffirmed in its decision in Parker v. Levy in 1974.

86 M.J. 351 (C.M.A. 1979).
98 M.J. 63 (C.M.A. 1979).
103 M.J. 81 (C.M.A. 1976).
15 M.J. 404 (C.MLA. 1978).

22137 U.S. 636 (1890). The Supreme Court held, *By enlistment the citizen becomes a soldier. His relations to the State and public are changed. He acquires
8 new status, with correlative rights and duties; and although he may violate his contract obligations, his status as a soldier is unchanged” (Emphasis added).

139 M.J. 337 (C.M.A. 1980).
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we believe that our exwtmg precedents support
jurisdiction.” 4 : ‘

In fact, the issue of court-martial jurisdiction in the context
of this factual setting was not entirely resolved by the
court’s “existing precedents.” In only one case had the
court, less than a unanimously, determined that court-mar-
tial jurisdiction existed over an off-post illicit drug
transaction where the accused knew the transferee of illicit
drugs was a military member and of the latter’s intent to re-
turn to the military installation and resell the drugs. '’
Indeed, during this same period of time the court had re-
jected a theory that court-martial jurisdiction was present
where off-post drugs sales were part of a *‘chain of illicit
drug events” which began on post. ' Thus, the Trottier case
was significant not only because it presented a clear depar-
ture from past precedent in terms of its specific hold'mg, but
because the court, pursuant to the government’s urgmgs,
embarked on the much broader analysis concerning

“whether jurisdiction would exist even in absence of an ac-
cused’s knowledge or belief that drugs which he is selling
[would] be taken onto a military post.”!” In fact, the gov-
ernment had asked the court to expressly overrule its
decisions in United States v. McCarthy,'® United States v.
Williams, ' United States v. Alef,? and their progeny, and
to “[d)eclare once again that ‘use of marijuana and narcot-
ics by military persons on or off a military base has special

military significance’ as it did in United States v. Beeker, 18

US.C.M.A. 563, 40 CM.R. 275 (1969).” %

Recogmzmg, as the Supreme Court had done in Funk V.
United States,?* that the law must respond to changing
conditions of society, Chief Judge Everett, writing for the
majority of the Court of Military Appeals in Trottier, found
that, ““While the jurisdictional test of service connection

may remain firm, its application must vary to take account

of changing conditions in military society.” > This view was
central to the court’s piercing of the O’Callahan veil ena-
bling it to avoid both the narrow twelve criterion analysis
of O’Callahan and the limitations inherent in the ad hoc ap-
proach outlined in Relford v. Commandant.? It also
allowed the court to analyze the broad issue of court-mar-
tial jurisdiction -over qgll off-post illicit drug activity using
almost identically the test for “service connection” outlined
by the Supreme Court in Schlesinger v. Councilman: [1]
‘““gauging the impact of an offense on military discipline and

effectiveness”; [2] “determining whether the offense is dis-
tinct from and greater than that of civilian society”; and,
[3] “whether the distinct military mtemst can be vmdlcated
adequately in c1v1han courts.” 3 ‘

Impact of the Offense

In Trottier, Chief Judge Everett found, consistent with
Reid v. Covert,?® that the analysis of the impact of illicit
drug activity, whether occurring on or off post required a

“realistic view of the role of [the] military in the modern

world.” This view, according to Judge Everett had to be ex-
amined from the perspective used by the Supreme Court in
Brown v. Glines? that “[mlilitary personnel must be ready
to perform their duty whenever the occasion arises.” Thus,
the impact of illicit drug activity had to be gauged by its ef-
fect on combat readiness of the personnel needed to man
and maintain the equipment necessary for the national de-
fense at all times, whether during peace or during
hostilities, because “there is a fine line . .
peace and time of hostilities.” 28

Within this framework, Chief Judge Everétt determined
that the type of illicit drugs sold in Trottier had a direct pal-
pable impact on the safety of the operators of the growing
number of complxcated weapons within the military as well

as on others involved in the operation of such equipment.’

Furthermore, he found that in order to maintain a credible
armed force, “[t]he need is overwhelming to be prepared to

field at a moment’s notice a fighting force of finely tuned, "

physically and mentally fit men and women.”? In this re-
gard, he found that these characteristics of a combat ready
force were “incompatible with indiscriminate use of

debilitating drugs.” ¥ Accordingly, Chief Judge Everett

found that whether illicit drug offenses took place on or off
a military installation, their impact upon the combat readi-

ness of the military organization and its equipment and .
personnel was the same. In specifically discussing  how. off-
post illicit drug activity would affect a mlhtary installation,

Chief Judge Everett observed:

Usually, when drugs are possessedroﬂ' post by ser-
vicepersons or are sold by one serviceperson to
another, it is reasonably foreseeable that at least some -
of the drugs will be brought onto a military installa-
tion. Indeed, in many instances the drugs will enter the

1414, at 339
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military installation in their most lethal form—namely,
when they are coursing through the body of a user. Al-
S0 on some occasions a serviceperson who observes his
peers using drugs away from a military installation will
be induced to emulate their conduct—but without their
care to do so off post.3!

The Distinct Military v. Civilian Interests

Without specifically discussing the differences between ci-
vilian and military interests in offpost illicit drug activity
involving members of the military, Chief Judge Everett
made clear in Trottier that both the scope of this problem

and the need for vigorous prosecution of offenses involving

off-post illicit drug activity were paramount military inter-
ests. He observed that although this may appear to be a
“local” problem, it was in reality a problem of much larger
dimension

The drugs entering American military installations
usually have their original source at some distant
spot——typically in a foreign country. Then, through
complicated channels of distribution, the drugs are
funneled to consumers—many of whom are serviceper-
sons. However, most of the major suppliers and
vendors of drugs are civilians and so are clearly be-.
yond the scope of military jurisdiction. Indeed, they"
are often located in foreign countries where they are
immune from jurisdiction by our Government.

In relating this observation to the questlon of deterrence,
he urged that ,

[D]rug suppliers are not completely invuln’erable to at-
tack. Their profits—which provide the inducement to

" enter or continue in the drug trade—depend on having -
a market for their wares. The vigorous prosecution . of
servicepersons who use or possess drugs will tend to -
deter acquisition of the drugs by other members of the
military community. . . . [I]n considering the scope of
military jurisdiction, the prospect cannot be ignored
that prosecution of those service persons who possess,
use, and distribute drugs off post will tend to dry up
sources of drugs for who others who would use them
on or near a military installation to the demment of
the military installation. %

Chief Judge Everett found that these interests were prop-
erly subject to Congress’ war powers, arguing that because

the Supreme Court had found that Congress, under the.
commerce clause,?* could appropriately act against intra- -

state commerce which threatened interstate commerce,

then, similarly, the power invested in Congress through its

war powers permitted it “to block the ‘commerce’ in drugs
affecting service persons and military installations.” 3% Ac-
cording to Chief Judge Everett, the proper expression of
Congress’ war powers in this regard was the invocation of
court-martial jurisdiction. ;

"‘Adequate Vindication in Civilian Courts

Having conclusively demonstrated the palpable impact of
off-post illicit drug activity by soldiers upon the military
and the paramount interests of the military therein, Chief
Judge Everett only briefly discussed the seemingly obvious
fact that these military interests could not be adequately
vindicated in civilian courts. However, in demonstrating
this reality he returned to the eighth factor of the

O’Callahan criteria—*presence and availability of a civilian
court in which the case can be prosecuted.” In this re-
gard, he succinctly recognlzed

That prosecutlon of a partlcular case is declined by ci-
vilian authorities does not, of course, mean that a
civilian court is not present and available. However,
because many servicepersons are transients, local civil-
ian law enforcement and prosecutorial authorities
often have negligible interest in their activities, so long
as those activities do not have direct impact on the lo-
cal civilian co